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THE THIRTY-FIFTH YEAR OF THE WORLD COURT #* 
By O. Hupson 


During the year 1956, the International Court of Justice gave two 
Advisory Opinions to assist in the work of the United Nations. On 
June 1, 1956, it met a request from the General Assembly for an opinion 
on the Admissibility of Hearings of Petitioners by the Committee on 
South West Africa. On October 23, 1956, it responded to a request from 
the Educational, Scientific and Cultural Organization of the United 
Nations by giving an opinion on the Judgments of the Administrative 
Tribunal of the International Labour Organisation upon Complaints Made 
Against the United Nations Educational, Scientific and Cultural Organiza- 
tion. It also gave a series of orders, some of which denied the jurisdic- 
tion of the Court. 

At the end of the year, the Court had before it an application of 
France against Norway concerning the Case of Certain Norwegian Loans, 
and an application of Portugal against India concerning the Right of 
Passage Over Indian Territory. 

The death of Judge Hsu Mo called for an election to the unexpired 
part of his term of office. 

A total of five declarations were registered with the Secretariat of the 
United Nations recognizing the jurisdiction of the Court: by Portugal 
(late in 1955), India, Federal Republic of Germany (limited to disputes 
under the Genocide Convention), The Netherlands, and Israel. 


ADMISSIBILITY OF HEARINGS OF PETITIONERS BY THE COMMITTEE 
oN SoutH West AFRICA 


On December 3, 1955, the General Assembly of the United Nations 
adopted the following Resolution: 


The General Assembly, 


Having been requested by the Committee on South West Africa 
to decide whether or not the oral hearing of petitioners on matters 
relating to the Territory of South West Africa is admissible before 
that Committee [A/2913/Add.2}, 


Having instructed the Committee, in General Assembly resolution 
749 A (VIII) of 28 November 1953, to examine petitions as far as 
possible in accordance with the procedure of the former Mandates 
System, 


Requests the International Court of Justice to give an advisory 
opinion on the following question: 


*This is the thirty-fifth in the writer’s series of annual articles on the World 
Court, the publication of which was begun in this JouRNAL, Vol. 17 (1923), p. 15. 
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‘*Ts it consistent with the advisory opinion of the International 
Court of Justice of 11 July 1950 for the Committee on South West 
Africa, established by General Assembly resolution 749 A (VIII) 
of 28 November 1953, to grant oral hearings to petitioners on 
matters relating to the Territory of South West Africa?’’ 

The Registry of the Court was informed of this by a letter of December 
19, 1955. On December 22, 1955, the Court gave an order’ fixing Febru- 
ary 15, 1956, as the date for the submission of statements by states and 
organizations. The United States and the Republic of China availed 
themselves of the opportunity to present written statements; the Govern- 
ment of India stated that its views had been indicated in the Tenth 
Session of the General Assembly. 

The Court at first fixed March 15, 1956, for a hearing on this question; 
this was later changed to March 22, 1956, on which date the Court heard 
Sir Reginald Manningham-Buller, representing the Government of the 
United Kingdom and Northern Ireland. 

The Advisory Opinion of the Court was given by thirteen judges, by 
eight votes to five, on June 1, 1956,? answering the question affirmatively. 

The Court understood that the granting of oral hearings to petitioners 
related to persons who had submitted duly authorized written petitions 
to the Committee on South West Africa. The question then arose as to 
whether the request related to the authority of the Committee on South 
West Africa to grant all hearings in its own right, or only upon prior 
authorization of the General Assembly. The Court referred to the ac- 
ceptance of the Court’s Advisory Opinion of July 11, 1950, and to the 
action of the General Assembly establishing the Committee on South West 
Africa. This was a subsidiary organ of the General Assembly, which was 
to ‘‘examine . . . such information and documentation as may be avail- 
able in respect of the Territory of South West Africa,’’ to ‘‘examine 

. . reports and petitions which may be submitted to the Committee or 
to the Secretary-General,’’ and to ‘‘transmit to the General Assembly 
a report concerning conditions in the Territory. ...’’ This organ is the 
Committee on South West Africa referred to in the question submitted 
to the Court for its opinion. 

It appeared to the Court from Resolution 749 A (VIII) of November 
28, 1953, that the Mandatory was refusing to assist in the implementation 
of the Advisory Opinion of the Court of July 11, 1950. It therefore 

lacked both the Mandatory’s comments on the petitions and the sup- 
plementary information which the Mandatory might have been ex- 
pected to supply to the Committee directly or through its accredited 
representative. 


While the question in terms referred to the grant of oral hearings by 
the Committee, the Court interpreted it as meaning whether it is legally 
open to the General Assembly to authorize the Committee to grant oral 
hearings to petitioners. 


1[1955] I.C.J. Reports 131. 
2(1956] I.C.J. Reports 23; 50 A.J.I.L. 954 (1956). 
[1950] I.C.J. Reports 128; 44 A.J.I.L. 757 (1950). 


0 

b 

Ww 

tc 

co 

to 
th 
po 

It 

no 
the 
mu 
sug 


1957 | THIRTY-FIFTH YEAR OF WORLD COURT 3 


In the operative part of the Advisory Opinion of July 11, 1950, it 
was said that South West Africa is a territory under the international 
Mandate assumed by the Union of South Africa on December 17, 1920, 
and that the Mandatory continues to have the obligations stated in Article 
22 of the Covenant of the League of Nations. Hence, the obligations of 
the Mandatory continued unimpaired, with the difference that the super- 
visory functions previously exercised by the Council of the League of 
Nations are now to be exercised by the United Nations. The organ of the 
United Nations exercising these supervisory functions is legally qualified 
to carry out an effective and adequate supervision of the administration 
of the Mandated Territory. 

In determining the question before it, the Court felt that it must have 
regard to the whole of the provisions of its Opinion of July 11, 1950, and 
to its general purport and meaning. In that Opinion, the Court made 
it clear that the obligations of the Mandatory were those which obtained 
under the Mandates System. This was why the Court said that ‘‘the 
degree of supervision to be exercised by the General Assembly should not 
exceed that which applied under the Mandates System.’’ The general 
purport of the Opinion of the Court of July 11, 1950, was that 


the paramount purpose underlying the taking over by the General 
Assembly of the United Nations of the supervisory functions in 
respect of the Mandate for South West Africa . . . was to safeguard 
the sacred trust of civilization through the maintenance of effective 
international supervision. . . 


The Permanent Mandates Commission of the League of Nations had 
under consideration for some time the question of the grant of oral 
hearings to petitioners. The Commission felt that in some cases this 
would be useful, and it laid the question before the Council of the League 
of Nations. There it was decided by the Council that ‘‘before taking 
action, it should consult the Mandatory Powers.’’ This consultation did 
not produce results. The Council decided on March 7, 1927, ‘‘that there 
was no oceasion to modify the procedure followed by the Commission.’’ 
It proceeded to direct that copies of the resolution and of the report 
of the Rapporteur and of the replies of the Mandatory Powers should 
be transmitted to the Permanent Mandates Commission. The Council 
was quite competent to authorize the Permanent Mandates Commission 
to grant oral hearings to petitioners if it deemed it fit to do so. The 
conclusion was that it was ‘‘clear that oral hearings were not granted 
to petitioners by the Permanent Mandates Commission at any time during 
the regime of the League of Nations.’’ 

The Court considered that its Opinion of July 11, 1950, does not sup- 
port the position that the question should be answered in the negative. 
It was inadmissible to hold that the Permanent Mandates Commission did 
not have power to make the admissibility of hearings impossible. While 
the General Assembly could not enlarge its authority, it is clear that it 
must confine itself to the exercise of the authority conferred upon the 
Supervisory organ. The General Assembly should carry out its super- 
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visory function with the same authority as the Council of the League 
of Nations. 

The Court then dealt with the suggestion that the granting of oral 
hearings to petitioners would add to the obligations of the Mandatory. 
This position the Court was unable to accept: 

Oral hearings in such cases might enable the Committee to submit its 
advice to the General Assembly with greater confidence. If as the 
result of the grant of oral hearings to petitioners in certain cases 
the Committee is put in a better position to judge the merits of 
petitions, this cannot be presumed to add to the burden of the 
Mandatory. 

The Court then took up the suggestion that the degree of supervision 
should not exceed that which applied under the Mandates System. This 
eould not have been the intention of the Court in giving its Advisory 
Opinion of July 11, 1950. The Court had not sought to impose on the 
General Assembly any rigid limitation. The particular question which 
had been submitted to the Court arose out of a situation in which the 
Mandatory maintained its refusal to assist in giving effect to the Opinion 
of July 11, 1950. This kind of situation was provided for in the Court’s 
Opinion of 1950 that the degree of supervision to be exercised by the 
General Assembly ‘‘should conform as far as possible to the procedure 
followed in this respect by the Council of the League of Nations.’’ 

The Court thought that it would not be inconsistent with its Opinion of 
July 11, 1950, for the General Assembly to authorize a procedure for 
the grant of oral hearings by the Committee on South West Africa to 
petitioners who had already submitted petitions, provided that the General 
Assembly was satisfied that such a course was necessary for the mainte- 
nance of effective international supervision of the administration of the 
Mandated Territory. 

Hence, the Court held, by eight votes to five, 

that the grant of oral hearings to petitioners by the Committee on 
South West Africa would be consistent with the Advisory Opinion 
of the Court of 11 July 1950. 

The dissenting opinion of Vice President Badawi and Judges Basdevant, 
Hsu Mo, Armand-Ugon, and Moreno Quintana, came to the conclusion 
that the criterion of compatibility with the Opinion of 1950 involves a 
reference to former practice. Since the Permanent Mandates Commission 
did not have recourse to the hearing of petitioners, this was deemed to 
rule out that possibility. 


JUDGMENTS OF THE ADMINISTRATIVE TRIBUNAL OF THE INTERNATIONAL 
LABOUR ORGANISATION Upon CompLaInts Mape AGAINST THE 
Unirep Nations EpucaTIONaL, SCIENTIFIC AND 
CULTURAL ORGANIZATION 


On November 25, 1955, the Executive Board of the United Nations 
Educational, Scientific and Cultural Organization adopted the following 
resolution requesting an Advisory Opinion of the Court: 


we 
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The Executive Board, 


Whereas, by its Judgments Nos. 17, 18 and 19 of 26 April 1955, 
and No. 21 of 29 October 1955, the Administrative Tribunal of the 
International Labour Organisation confirmed its jurisdiction in the 
complaints introduced by Messrs. Duberg and Leff and Mrs. Wilcox 
and Mrs. Bernstein against the United Nations Educational, Sci- 
entific and Cultural Organization, 


Whereas Article XII of the Statute of the Administrative Tribunal 
of the International Labour Organisation provides as follows: 


‘*1. In any case in which the Executive Board of an international 
organization which has made the declaration specified in Article LI, 
paragraph 5, of the Statute of the Tribunal challenges a decision 
of the Tribunal confirming its jurisdiction, or considers that a de- 
cision of the Tribunal is vitiated by a fundamental fault in the 
procedure followed, the question of the validity of the decision 
given by the Tribunal shall be submitted by the Executive Board 
concerned, for an advisory opinion, to the International Court of 
Justice. 


2. The opinion given by the Court shall be binding.’’ 


Whereas the Executive Board, after consideration, wishes to avail 
itself of the provisions of the said Article, 


Decides to submit the following legal questions to the International 
Court of Justice for an advisory opinion: 


Having regard to the Statute of the Administrative Tribunal of the 
International Labour Organisation ; 


Having regard to the Staff Regulations and Staff Rules of the 
United Nations Educational, Scientific and Cultural Organization, 
and to any other relevant texts; 


Having regard to the contracts of appointment of Messrs. Duberg 
and Leff and Mrs. Wilcox and Mrs. Bernstein: 


I.—Was the Administrative Tribunal competent, under Article II 
of its Statute, the hear the complaints introduced against the 
United Nations Educational, Scientific and Cultural Organiza- 
tion on 5 February 1955 by Messrs. Duberg and Leff and Mrs. 
Wilcox, and on 28 June 1955 by Mrs. Bernstein ? 


II.—In the case of an affirmative answer to question I: 

(a) Was the Administrative Tribunal competent to determine 
whether the power of the Director-General not to renew fixed- 
term appointments has been exercised for the good of the service 
and in the interest of the Organization? 

(6) Was the Administrative Tribunal competent to pronounce 
on the attitude which the Director-General, under the terms of 
the Constitution of the United Nations Educational, Scientific 
and Cultural Organization, ought to maintain in his relations 
with a Member State, particularly as regards the execution of 
the policy of the Government authorities of that Member State? 


III.—In any case, what is the validity of the decisions given by the 


Administrative Tribunal in its Judgments Nos. 17, 18, 19 and 
21? 


al 

e | 
on 

n 

it, 
on 

a 

on 

to 


6 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


This resolution was drawn to the attention of the Court by a letter of 
November 30, 1955, filed in the Registry of the Court on December 2, 
1955. On December 5, 1955, states and organizations were notified that 
the Court would be prepared to receive written statements from them, 
within a time limit fixed by an order at April 30, 1956;* this date was 
later extended to July 1, 1956. Within this time, UNESCO had sub- 
mitted a written statement, with an appendix containing the observations 
and information by counsel acting on behalf of the individuals interested ; 
it submitted later supplementary observations within the time limit. 
Written statements were also submitted on behalf of the governments of 
the United States of America, the French Republic, the United Kingdom 
of Great Britain and Northern Ireland, and the Republic of China. 

The Court, not holding any oral proceedings, gave an Advisory Opinion 
on October 23, 1956.5 It decided, by nine votes to four, to comply with 
the request for an Advisory Opinion. By ten votes to three, it answered 
the first question in the affirmative; by nine votes to four, it was of the 
opinion that the second question did not call for an answer by the Court; 
and by ten votes to three, it gave an answer to the third question, holding 
that the validity of the decisions given by the Administrative Tribunal 
in its Judgments Nos. 17, 18, 19 and 21 is no longer open to challenge. 

The Court began its opinion by quoting Article XII of the Statute 
of the Administrative Tribunal applicable to UNESCO (not to be con- 
fused with the Administrative Tribunal of the United Nations), as fol- 
lows: 

1. In any case in which the Executive Board of an international 
organization which has made the declaration specified in Article II, 
paragraph 5, of the Statute of the Tribunal challenges a decision of 
the Tribunal confirming its jurisdiction, or considers that a decision 
of the Tribunal is vitiated by a fundamental fault in the procedure 
followed, the question of the validity of the decision given by the 
Tribunal shall be submitted by the Executive Board concerned, for 
an advisory opinion, to the International Court of Justice. 

2. The opinion given by the Court shall be binding. 


The Court then quoted paragraph 5 of Article II to which reference is 
made in Article XII as follows: 


5. The Tribunal shall also be competent to hear complaints alleging 
non-observance, in substance or in form, of the terms of appointment 
of officials and of provisions of the Staff Regulations of any other 
intergovernmental international organisation approved by the Gov- 
erning Body which has addressed to the Director-General a declaration 
recognising, in accordance with its Constitution or internal administra- 
tive rules, the jurisdiction of the Tribunal for this purpose, as well 
as its Rules of Procedure. 


Paragraph 7 of Article Il was quoted as follows: 


7. Any dispute as to the competence of the Tribunal shall be de- 
cided by it, subject to the provisions of Article XII. 


#[1955] L.C.J. Reports 127. 5 [1956] I.C.J. Reports 77. 
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UNESCO had recognized the jurisdiction of the Administrative Tribunal 
provided for in Article II, paragraph 5, of the Statute. 

The facts underlying the complaints were essentially the same in the 
four eases, and one of them is used for reference. Mr. Peter Duberg, 
who had been appointed for a fixed term on June 22, 1949, and whose 
appointment was to expire on December 31, 1954, did not comply with an 
order which he received in February, 1953, prescribing procedures for 
certain information concerning United States citizens employed or being 
considered for employment in the Secretariat of the United Nations. In 
June, 1954, he had an invitation to appear before the Loyalty Board of 
the United States Embassy in Paris, which he refused for reasons of 
conscience on July 13, 1954. On July 6, 1954, the Director General of 
UNESCO had issued an Administrative Memorandum on the subject of 
renewing the appointments expiring at the end of 1954. On August 13, 
1954, the Director General informed Duberg that he would not offer him 
a new appointment on the expiry of his contract. He made an unsuccess- 
ful application to the Director General to reconsider his decision, and 
thereafter appealed to the UNESCO Appeals Board. On November 2, 
1954, the Appeals Board expressed the opinion that the decision of the 
Director General should be rescinded ; on November 25, 1954, the Director 
General informed the Chairman of the Appeals Board that he was unable 
to act in accordance with its opinion. Duberg then appealed on February 
5, 1955, to the Administrative Tribunal, which, on April 26, 1955, upheld 
its competence to hear the dispute and gave a judgment on the merits. 

The Court was not called upon to express an opinion on the merits of 
that judgment, though one of the questions before it involved the validity 
of the decisions given by the Administrative Tribunal. It undertook to 
consider the question whether an opinion should be rendered as requested. 
The fact that the opinion of the Court was accepted as binding provided 
no reason why the request for an opinion should not be complied with. 


The advisory procedure thus brought into being appears as serving, 
in a way, the object of an appeal against the four Judgments, seeing 
that the Court is expressly invited to pronounce, in its Opinion, which 
will be ‘‘binding,’’ upon the validity of these Judgments. 

The Court considered whether its Statute and its judicial character do 
or do not stand in the way of its responding to the request for an Advisory 
Opinion. The advisory proceedings instituted in the present case involve 
a certain absence of equality between UNESCO and the officials. The offi- 
cials had no remedy against the judgments of the Administrative Tribunal. 
This does not constitute a bar to the present proceedings. The Court 
then proceeded to examine the inequality of the parties. In the case of 
UNESCO, no obstacle is constituted in this respect by the Statute and 
Rules of Court; in the case of the officials the position is different, but the 
difficulty was met by the procedure under which the observations of the 
officials were made available to the Court and by dispensing with oral 
proceedings. 
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In view of this there would appear to be no compelling reason why the 
Court should not lend its assistance in the solution of a problem con- 
fronting a specialized agency of the United Nations authorized to ask 
for an Advisory Opinion of the Court. 
In the light of the circumstances, the Court considered that it should com- 
ply with the request for an opinion. 

The Court then considered the first question which was put to it. It had 
to consider whether ‘‘before the Administrative Tribunal the officials con- 
cerned complained of the refusal to renew their fixed-term contracts.’’ It 
had to determine whether the examination of the complaints fell within the 
jurisdiction of the Administrative Tribunal under Article II, paragraph 5, 
of the Statute of the Administrative Tribunal. The official must allege the 
non-observance of the terms or provisions referring to him, in Article II, 
paragraph 5. This article does not mean that a mere verbal reference to 
certain terms of provisions would establish the jurisdiction of the Admin- 
istrative Tribunal. The Court considered that in the cases here in question 
the officials put forward an interpretation of their contracts and of the Staff 
Regulations to the effect that they had a right of renewal of their contracts. 

The expression ‘‘terms of appointment’’ should be understood in relation 
to the attitude assumed in the matter by the Director General of UNESCO. 
These questions were sufficiently related to the interpretation of the con- 
tract of employment to permit a finding that they follow within the com- 
petence of the Tribunal. The Court was of the opinion that, in order to 
decide the competence of the Administrative Tribunal, it must consider the 
contracts not only by reference to their letter, but also in relation to the 
actual conditions in which they were entered into. 

The practice of UNESCO was a relevant factor in the interpretation of 
the contract in question. The Court proceeded to consider the details of 
the practice, particularly having in view the difference between a renewal 
of an appointment and that of an applicant who is new to the staff of 
UNESCO. 

The fact is that there has developed in this matter a body of practice 
to the effect that holders of fixed-term contracts, although not assim- 
ilated to holders of permanent or indeterminate contracts, have often 
been treated as entitled to be considered for continued employment, 


consistently with the requirements and the general good of the organ- 
ization, in a manner transcending the strict wording of the contract. 


While it is true that an applicant for a new appointment cannot prop- 
erly invoke the jurisdiction of the Administrative Tribunal, the same can- 
not be said of an official who fails to obtain the renewal of his fixed-term 
contract. The complainants held ‘‘fixed-term contracts ... renewable.’’ 
There was no question here of a new contract unrelated to its predecessor. 
There was a legal relationship between the renewal and the original ap- 
pointment. It follows that, whether looked at from the point of view of 
non-observance of the appointment or that of non-observance of Staff Regu- 
lations, the question was one of a ‘‘dispute concerning the interpretation 
and application of Staff Regulations and Rules”’ of the defendant Organiza- 
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tion. In consequence, the Tribunal was held to be justified in affirming its 
jurisdiction. 

There are also other factors which bring the Administrative Memoran- 
dum within the terms of Article II, paragraph 5, of the Statute of the Ad- 
ministrative Tribunal. From this point of view, the allegation of non- 
observance of the Staff Regulations seems to fall within the jurisdiction of 
the Tribunal. The Court admitted that the Administrative Tribunal is an 
international tribunal, but one of limited jurisdiction. 

As to Question II, the Court referred to Article XII of the Statute of the 
Administrative Tribunal. It provides for jurisdiction of a request for an 
Advisory Opinion of the Court ‘‘in two clearly defined cases.’’ The first 
is that of the case where the Executive Board challenges a decision of the 
Tribunal confirming its jurisdiction. The request is not an appeal on the 
merits of the judgments, but it is limited to a challenge of the decision of 
the Tribunal. There is no reference in Question II either to a fundamental 
fault of procedure, or to the decision of the Tribunal confirming its juris- 
diction. 

The Court could not answer the question within the framework of Article 
XII of the Statute of the Tribunal. The Court found that the object of 
that question is outside the matter which, in the judgments which have been 
challenged, is germane to the jurisdiction of the Tribunal. It considered 
very scantily whether the validity of the judgments of the Tribunal was 
vitiated because it acted ex aequo et bono. 

On Question III, the Court recalled that the four judgments had been 
challenged only in respect of the competence of the Administrative Tri- 
bunal. Since it rejected a contention of the validity of the jurisdiction, it 
decided to answer Question III by a finding in favor of the validity of the 
four judgments, that it was ‘‘no longer open to challenge.’’ 

Judges Winiarski, Klaestad and Sir Muhammad Zafrulla Khan gave 
separate opinions. President Hackworth, Vice President Badawi, and 
Judges Read and Cérdova gave dissenting opinions. 

This is a difficult opinion to handle. Unlike other Advisory Opinions, 
it cannot be so readily summarized. It is somewhat difficult to understand 
why Judges Winiarski, Klaestad and Sir Muhammad Zafrulla Khan ac- 
cepted the opinion. The writer is disposed to question whether the opin- 
ion amounts to any contribution to the jurisprudence of the Court, though 
of course, under Article XII of the Statute of the International Labor 
Office Administrative Tribunal, it is binding on UNESCO. 


CASE OF CERTAIN NoRWEGIAN LOANS (FRANCE v. Norway) 

This case was instituted by France against Norway by an application of 
July 6, 1955.. The application refers to the acceptance of the compulsory 
jurisdiction of the International Court of Justice by the Kingdom of Nor- 
way on November 16, 1946, and to the acceptance of compulsory jurisdiction 
by the French Republic on March 1, 1949. 

The case is based upon a certain number of international bonds, issued 
by Norway on the French market, and made payable in gold, or including 
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Some of the loans were 


floated directly by the Kingdom of Norway, others through the intermedi- 


and 1907. 


ary of state banks, the Mortgage Bank of the Kingdom of Norway and the 
Small Holdings and Workers’ Housing Bank, on various dates between 1885 
A Norwegian decree of September 27, 1931, suspended the con- 
vertibility of notes issued by the Bank of Norway, and since that date the 
bonds have been paid in Norwegian kroner only. 
holders to obtain resumption of payments in gold were unsuccessful, and 
in 1953 the French Government intervened on behalf of its nationals. Dip- 
lomatic negotiations in 1953 and 1954 yielded no results. 

On September 19, 1955, the time limits were set for the filing of the 
Memorial and the Counter-Memorial in this case.® 
last day for the filing of the Counter-Memorial of Norway, the Kingdom of 
Norway filed a preliminary objection to the jurisdiction of the Court, and 
contended that the claim was inadmissible. 
proceedings on the merits in the case were suspended. 
the Court fixed June 4, 1956, as the time limit for a statement of the French 
Republic ;* this limit was later extended to August 31, 1956.° 

On September 21, 1956, the Registrar informed the Agents that the Court 


The efforts of French 


On April 20, 1956, the 


In view of the objection, the 
On April 24, 1956, 


had fixed October 15, 1956, as the date for the opening of the oral proceed- 


ings on the objection. 
merits the preliminary objections of Norway.® 
Court fixed the following limits for the filing of further pleadings: for 


On September 28, 1956, the Court joined to the 
By the same order, the 


the Counter-Memorial of the Norwegian Government, December 20, 1956; 


for the Reply of the French Government, February 20, 1957; for the Re- 
joinder of the Norwegian Government, April 25, 1957. 


Rieut oF PassaGe Over INDIAN TERRITORY (PorTUGAL v. INDIA) 


This case was introduced by Portugal against the Republic of India on 


December 22, 1955. 


The application refers to the recognition of the com- 
pulsory jurisdiction of the International Court of Justice by Portugal on 


December 19, 1955, and to the recognition of the jurisdiction of the Perma- 
nent Court of International Justice by India, of March 7, 1940, which was 


within the meaning of Article 36 (5) of the Statute of the International 


Court of Justice.?° 


The application of December 22, 1955, notified the Court of the appoint- 
ment of M. F. Quartin de Oliveira Bastos, the Portuguese Minister to The 
Netherlands, as the Agent for Portugal. 
knowledged by it on January 12, 1956. 
the Minister of External Affairs of India notified the Court of the appoint- 
ment of Shri B. K. Kapur, Ambassador of India to The Netherlands, as 


Agent for India. 
On March 13, 1956, the Court issued an order * fixing the following as 


6 [1955] 1.C.J. Reports 124. 


8 Ibid. 
10 This declaration was terminated on Jan. 7, 1956. 
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the time limits for the filing of pleadings in the case: June 15, 1956, for 
the Memorial of the Government of the Republic of Portugal; and Decem- 
ber 15, 1956, for the Counter-Memorial of the Government of the Republic 
of India. On November 27, 1956, the President of the Court decided 
**to postpone to April 15, 1957, the time-limit for the filing of the Counter- 
Memorial or of the Preliminary Objection of the Government of the 
Republic of India,’’ and reserved the rest of the procedure.** 


AERIAL INCIDENT OF Marcu 10, 1953 (Unrrep States v. CZECHOSLOVAKIA ) 


This case was instituted by the United States on March 29, 1955, when 
the Ambassador of the United States to The Netherlands filed in the Reg- 
istry an application dated March 22, 1955. The application was duly noti- 
fied to the Czechoslovak Government on March 29, 1955. Later it was sub- 
mitted to the Members of the United Nations and to the other states entitled 
to appear before the Court. 

The Czechoslovak Government, in a letter to the Registry on May 6, 1955, 
denied the jurisdiction. The Court found that it could not take any fur- 
ther steps upon this application, and its order of March 14, 1956, removed 
the case from the list." 


ANTARCTICA CASE (UNITED Kinepom v. ARGENTINA) 


On May 4, 1955, there was filed in the Registry of the Court an applica- 
tion by the Government of Great Britain and Northern Ireland, instituting 
proceedings over a dispute relating to the sovereignty over certain islands 
and lands in the Antarctic. On May 6, 1955, it was communicated to the 
Argentine Republic. It was later communicated to all Members of the 
United Nations and to the other states entitled to appear before the Court. 

The Argentine Government, in a letter to the Registry of August 1, 1955, 
denied the jurisdiction of the Court. In these circumstances, the Court 
held that it had no jurisdiction. On March 16, 1956, the Court handed 
down an order that the case be removed from its list." 


Antarctica Case (UniTED Kinepom v. CHILE) 


This case was begun by the United Kingdom by an application on May 
4, 1955. The application was submitted to the Chilean Minister for For- 
eign Affairs on May 6, 1955. Later it was communicated to the Members 
of the United Nations and to the other states entitled to appear before the 
Court. 

In a letter to the Registry of the Court, dated July 15, 1955, and handed 
to the Registrar on August 2, 1955, the Chilean Minister to The Netherlands 
stated that it was not open to the International Court of Justice to exercise 
jurisdiction in this ease. Under these circumstances, the Court found that 


12 [1956] I.C.J. Reports 170. 18 Ibid. 6. 
14 Ibid. 12. 
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it had no jurisdiction, and that it could take no further steps upon the ap- 
plication. On March 16, 1956, it ordered that the case be removed from 
the list.*® 


AERIAL INCIDENT ofr OcToBER 7, 1952 (UNITED STATEs v. 
UNION oF Soviet SociaAuist REPUBLICS) 


This case was instituted by the United States on June 2, 1955, by an ap- 
plication addressed to the Registry of the Court on May 26, 1955. The 
application was duly communicated to the Soviet Government on June 4, 
1955. Later it was communicated to the Members of the United Nations 
and to the other states entitled to appear before the Court. 

The Soviet Government, in a letter of August 26, 1955, denied that the 
Court had jurisdiction. The Court found that it was without any juris- 
diction to handle this dispute, and that therefore it could take no further 
steps upon this application. Hence, on March 14, 1956, it issued an order 
to the effect that the case should be removed from the list.*® 


DEATH OF JuDGE Hsu Mo 


Judge Hsu Mo died on June 28, 1956. He had been elected a member 
of the Court on February 6, 1946, and was re-elected in 1948 for nine years. 
The Dutch Government had expressed a desire to give him a state funeral; 
on accourt of the wishes of his family, he was given a private funeral. 
The ceremony took place on July 3, 1956, at the Peace Palace in The Hague. 

Judge Hsu Mo was born at Soochow, China, on October 22, 1893. He 
was educated at Peiyang University, Tientsin, and at George Washington 
University. For a time he was Professor of International Law and Inter- 
national Relations at Nankai University, Tientsin. He was a Minister to 
Australia, and to Turkey. He assisted in the preparation of the Statute 
of the International Court of Justice of June 26, 1945. He was widely 
known for the great care of his consideration of the eases before the Court. 

On September 28, 1956, the Court elected Judge Winiarski to replace the 
late Judge Hsu Mo as a member of the Chamber for Summary Procedure; 
and on the same date, it elected Judge Armand-Ugon to replace Judge 
Winiarski as a substitute member of the Chamber. 

The General Assembly and the Security Council of the United Nations 
arranged to elect Judge Hsu Mo’s successor in December of 1956. The 
General Assembly was joined for the election by representatives of 
Liechtenstein, San Marino and Switzerland. The election was begun on 
December 19, 1956, but it was not completed on December 31, 1956. 


DECLARATIONS RECOGNIZING JURISDICTION 


Portugal. On December 19, 1955, too late for inclusion in the writer’s 
article for that year, the Ambassador of the Portuguese Government at 
Washington made the following declaration: 


15 [1956] I.C.J. Reports 15. 16 Ibid. 9. 
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Mr. Secretary-General, 

Under Article 36, paragraph 2, of the Statute of the International 
Court of Justice, I declare on behalf of the Portuguese Government 
that Portugal recognizes the jurisdiction of this Court as compulsory 
ipso facto and without special agreement, as provided for in the said 
paragraph 2 of Article 36 and under the following conditions: 

(1) The present declaration covers disputes arising out of events 
both prior and subsequent to the declarations of acceptance of the 
‘optional clause’’ which Portugal made on December 16, 1920, as a 
party to the Statute of the Permanent Court of International Justice. 

(2) The present declaration enters into force at the moment it is de- 
posited with the Secretary-General of the United Nations; it shall be 
valid for a period of one year, and thereafter until notice of its denun- 
ciation is given to the said Secretary-General. 

(3) The Portuguese Government reserves the right to exclude from 
the scope of the present declaration, at any time during its validity, 
any given category or categories of disputes, by notifying the Secre- 
tary-General of the United Nations and with effect from the moment 
of such notification. 

I avail myself of this occasion to present to you, Mr. Secretary-Gen- 
eral, the assurances of my highest consideration. 

(Signed) L. Esteves FERNANDES 


The full powers were not deposited with the Secretary General of the 
United Nations until December 21, 1955. 

Portugal had accepted the Optional Clause of the Permanent Court of 
International Justice on December 16, 1920, and it ratified the Protocol of 
Signature on October 8, 1921. There might have been a question whether 
the declaration of December 16, 1920, continued in force for Portugal. 

On February 23, 1956, the Swedish Government wrote to the Secretary 
General of the United Nations that because of paragraph (3) of the Portu- 
guese declaration, that government had really not accepted the jurisdiction 
of the Court. On May 23, 1956, the Registry of the Court informed the 
Members of the United Nations that the declaration was filed in the Reg- 
istry. On July 5, 1956, the Deputy Permanent Representative of Portugal 
protested against the Swedish observation that paragraph (3) amounted to 
‘‘no more than a form’’; it was said that the Portuguese Government merely 
reserved ‘‘the right to abrogate at any time’’ their declaration of acceptance. 

India. On January 7, 1956, the Permanent Representative of India to 
the United Nations gave a notice of termination of the declaration made on 
February 28, 1940, and deposited with the Secretary General of the League 
of Nations on March 7, 1940. The declaration was in force with reference 
to the International Court of Justice under Article 36, paragraph 5, of the 
Statute. 

On January 7, 1956, also, the Permanent Representative of India made 
the following declaration to the Secretary General of the United Nations: 


Excellency, 


I have the honour, by direction of the President of India, to declare 
on behalf of the Government of India that, in pursuance of paragraph 
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2 of Article 36 of the Statute of the International Court of Justice, the 
Government of India recognize as compulsory ipso facto and without 
special agreement, on condition of reciprocity and only till such time 
as notice may be given to terminate this Declaration, the jurisdiction 
of the International Court of Justice in all legal disputes arising after 
the 26th January, 1950 with regard to situations or facts subsequent 
to that date concerning: 

(a) the interpretation of a treaty ; 

(b) any question of International Law; 


(c) the existence of any facts which if established would consti- 
tute a breach of an international obligation; or 


(d) the nature or extent of the reparations to be made for the 
breach of an international obligation, 


but excluding the following :- 

(i) disputes in regard to which the parties to the dispute have 
agreed or shall agree to have recourse to some other method 
of peaceful settlement ; 

(ii) disputes with the Government of any country which on the 
date of this Declaration is a member of the Commonwealth 
of Nations, all of which disputes shall be settled in such man- 
ner as the parties have agreed or shall agree; 

(iii) disputes in regard to matters which are essentially within 
the domestic jurisdiction of India as determined by the Gov- 
ernment of India; and 


(iv) disputes arising out of or having reference to any hostilities, 
war, state of war or belligerent or military occupation in 
which the Government of India are or have been involved. 


I have the honour to be, with the highest consideration, 
Your Excellency’s obedient servant, 
(Signed) ArtHuR LALL 


Federal Republic of Germany. On May 7, 1956, the Federal Republic 
of Germany promulgated a resolution, which authorizes the following: 


[Translation] Excellency, 


With reference to the resolution adopted by the Security Council on 
15 October 1946, I have the honour to make the following declaration 
on behalf of the Federal Republic of Germany: 


The Federal Republic recognizes the jurisdiction of the International 
Court of Justice ipso facto and without special agreement in respect of 
all disputes which may arise between itself and any of the parties to 
the Convention on the Prevention and Punishment of the Crime of 
Genocide as provided for in Article LX of that Convention. This state- 
ment is made, however, subject to the condition of reciprocity. 


This recognition of the jurisdiction of the International Court of 
Justice is effected in accordance with the Charter of the United Na- 
tions and in accordance with the terms and subject to the conditions of 
the Statute and Rules of the Court. The Federal Republic of Ger- 
many undertakes to comply in good faith with the decisions of the 
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Court and to accept all the obligations of a member of the United Na- 
tions under Article 94 of the Charter. 


Accept, Excellency, the assurance of my high consideration. 


For the State Secretary, 
(Signed) BERGER 
This was notified to the Members of the Court on June 12, 1956. 

The Netherlands. On August 5, 1946, the Representative of The Nether- 
lands to the United Nations made a declaration by which The Netherlands 
recognized the jurisdiction of the Court as obligatory; on August 1, 1956, 
the Acting Permanent Representative of the Kingdom of The Netherlands 
to the United Nations gave notice that the declaration of August 5, 1946, 
would expire on August 6, 1956. 

On August 1, 1956, also, the Acting Permanent Representative of The 
Kingdom of The Netherlands to the United Nations promulgated a declara- 
tion, as follows: 


[Translation from the French by the Secretariat of the United Na- 
tions.|_ I hereby declare that the Government of the Kingdom of The 
Netherlands recognizes, in accordance with Article 36, paragraph 2, of 
the Statute of the International Court of Justice, with effect from 6 
August 1956, as compulsory ipso facto and without special agreement, 
in relation to any other State accepting the same obligation, that is on 
condition of reciprocity, the jurisdiction of said Court in all disputes 
arising or which may arise after 5 August 1921, with the exception of 
disputes in respect of which the parties, excluding the jurisdiction of 
the International Court of Justice, may have agreed to have recourse 
to some other method of pacific settlement. 


The aforesaid obligation is accepted for a period of five years and 
will be renewed by tacit agreement for additional periods of five years, 
unless notice is given, not less than six months before the expiry of any 
such period, that the Government of the Kingdom of The Netherlands 
does not wish to renew it. 


The acceptance of the jurisdiction of the Court founded on the dec- 
laration of 5 August 1946 is terminated with effect from 6 August 1956. 


(Signed) E. L. C. Scuirr 


This declaration is interesting in that it refuses to follow the example of 
the United States in connection with the exclusion of domestic disputes. 

Israel. Israel was a party to a declaration recognizing the jurisdiction 
of the Court for five years, deposited with the Secretary General of the 
United Nations on October 25, 1951. 

On October 17, 1956, the Government of Israel deposited with the 
Secretary General of the United Nations the following declaration: 


On behalf of the Government of Israel I declare that Israel recog- 
nizes as compulsory ipso facto and without special agreement, in rela- 
tion to all other Members of the United Nations and to any non-member 
State which becomes a party to the Statute of the International Court 
of Justice pursuant to Article 93, paragraph 2, of the Charter, and 
subject to reciprocity, the jurisdiction of the International Court of 
Justice in accordance with Article 36, paragraph 2, of the Statute of 
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the Court in all legal disputes concerning situations or facts which may 
arise subsequent to 25 October 1951 provided that such dispute does 
not involve a legal title created or conferred by a Government or au- 
thority other than the Government of Israel or an authority under the 
jurisdiction of that Government. 


This Declaration does not apply to: 


(a) Any dispute in respect to which the parties have agreed or shall 
agree to have recourse to another means of peaceful settlement ; 


(b) Any dispute relating to matters which are essentially within the 
domestic jurisdiction of the State of Israel ; 


(c) Any dispute between the State of Israel and any other State 
whether or not a member of the United Nations which does not recog- 
nize Israel or which refuses to establish or to maintain normal diplo- 
matic relations with Israel and the absence or breach of normal rela- 
tions precedes the dispute and exists independently of that dispute; 


(d) Disputes arising out of events occurring between 15 May 1948 and 
20 July 1949; 


(e) Without prejudice to the operation of subparagraph (d) above, 
disputes arising out of, or having reference to, any hostilities, war, 
state of war, breach of the peace, breach of armistice agreement or 
belligerent or military occupation (whether such war shall have been 
declared or not, and whether any state of belligerency shall have been 
recognized or not) in which the Government of Israel are or have been 
or may be involved at any time. 

The validity of the present Declaration is from 25 October 1956 and 
it remains in force for disputes arising after 25 October 1951 until 
such time as notice may be given to terminate it. 

IN WITNESS WHEREOF I, Golda, Meir, Minister for Foreign Af- 
fairs, have hereunto caused the Seal of the Ministry for Foreign Affairs 
to be affixed, and have subscribed my signature at Jerusalem this 
Twenty Eighth day of Tishri, Five Thousand Seven Hundred and 
Seventeen which corresponds to the Third day of October, One Thou- 
sand Nine Hundred and Fifty Six. 

(Signed) Golda Meir 
It is difficult to foresee any disputes which may be dealt with under this 
declaration. 
MEMBERS OF THE CoURT 


At the present time, there are eighty Members of the United Nations 
which are Members of the Court. This is in view of the elections that 
were held in 1955 and 1956. In 1955, the following elections were held 
by the Security Council and the General Assembly of the United Nations: 


Albania Italy 
Austria Jordan 
Bulgaria Laos 
Cambodia Libya 
Ceylon Nepal 
Finland Portugal 
Hungary Rumania 


Ireland Spain 
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In 1956, the elections added to the Members of the United Nations: 


Japan Sudan 
Morocco Tunisia 
The other states which are Members of the Court now consist of Liechten- 
stein, San Marino, and Switzerland. Therefore, the total of Members of 
the Court is now eighty-three. Of these, on July 15, 1956, the following 
thirty-three states were listed as parties to the compulsory jurisdiction 
of the Court: 


Australia New Zealand 

Canada Nicaragua ** 

China Norway 

Colombia Pakistan 

Denmark Panama 

Dominican Republic Paraguay ** 

El Salvador Philippines 

France Portugal 

Haiti Sweden 

Honduras Switzerland 

India Thailand 

Israel Turkey 

Liberia Union of South Africa 
Liechtenstein United Kingdom 
Luxembourg United States of America 
Mexico Uruguay 

Netherlands 


171.C.J. Yearbook 1955-1956, p. 34. 


18 See the relevant correspondence. 
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THE INTERNATIONAL RESPONSIBILITY OF THE 
UNITED STATES FOR VESTED GERMAN ASSETS 


By Henry P. DEVRIES 


Professor of International Comparative Law, Columbia Law School; 
Associate Director, Parker School of Foreign and 
Comparative Law 


The organized pressures for return of vested enemy assets are accumu- 
lating. Acting in rhythm with ‘‘that cyclical movement of policy toward 
an enemy which history has made familiar,’’? German interests directing 
their primary efforts toward the United States have received a sympathetic 
hearing from the Administration, and the Senate Committee on the 
Judiciary has approved proposed legislation which, if adopted, would re- 
open and nullify commitments to our Allies following World War II.? 

The governments of the United Kingdom, France, Canada, The Nether- 
lands and Norway have pointed out to our State Department that the re- 
versal of Western Allied reparation policy implicit in United States pro- 
posals to return vested property to German nationals would violate formal 
obligations of the United States relied upon by those governments in their 
postwar dealings with both the United States and the Federal Republic of 
Germany.® There is little indication of the careful consideration or even 


1 Jessup, ‘‘ Enemy Property,’’ 49 A.J.I.L. 58 (1955). 

2S. Rep. No. 2809, 84th Cong., 2d Sess. (July 26, 1956). Chancellor Adenauer 
opened negotiations for release of German assets vested during World War II with a 
letter to President Eisenhower, dated July 17, 1954, stating: ‘‘The Federal Govern- 
ment follows with special interest efforts of the United States Congress to find a 
solution to the question of seized German assets in the United States. Despite the 
favorable development of relations between our two countries, this problem has re- 
mained unsolved. A solution to it is a special wish of my Government.’’ 31 Dept. of 
State Bulletin 269 (1954). A strong direct appeal for return was recently made to 
Congress by Hermann J. Abs, German banker and industrialist, in a letter dated Dec. 
28, 1955, to Senator Olin D. Johnston, Chairman, Senate Subcommittee on Trading with 
the Enemy. Hearings before a Subcommittee of the Senate Committee on the Judiciary 
on 8.854, 8.995, 8.1405, 8.2227, 8.3507 (to Amend the Trading with the Enemy Act) 
and 8.3114 and 8.3115 (to transfer the office of Alien Property Custodian from the De- 
partment of Justice to the Department of State), 84th Cong., lst and 2nd Sess. (Nov. 
29, 30, 1955, and April 20, 1956), p. 320 (hereinafter cited as Hearings on 8.854, 8.995, 
8.1405, 8.3507, ete.). On his recent visit to the United States Chancellor Adenauer 
raised the question of vested German assets with Secretary of State Dulles. Joint Com- 
muniqué of Chancellor Adenauer and Secretary of State Dulles, 34 Dept. of State Bulk 
tin 1048 (1956). The German Chancellor also conferred with Senator Olin D. Johnston 
on ways to speed proposed return legislation. New York Times, June 15, 1956, p. 7 
col. 6. See Hale and Clift, ‘‘Enemy Assets—The $500,000,000 Question,’’ The Reporter 
Magazine, July 14, 1956, p. 8. 

’ Huijsmans, ‘‘German External Assets and American Contractual Obligations,’’ 27 
Nederlands Juristenblad 581 (July 14, 1956). 
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the receipt of the views of these governments by the committees considering 
return legislation.‘ 

In the course of the past ten years, a rational and comprehensive pattern 
has been established, unique in our history, of joint action with our Allies 
in the West in dealing with enemy property as an integral part of the rep- 
aration problem. On all levels of international collaboration, from formal 
agreement to administrative practice, a practical mechanism has been estab- 
lished and developed for the essential purpose of preventing incessant rep- 
aration demands from hindering Germany’s economic recovery and engen- 
dering continuous political frictions. Examination of the present status of 
international agreements relating to vested enemy property shows that full 
consideration should be given by Congress to this multilateral aspect of post- 
war reparation agreements with Germany. 

In view of the large amounts of grants and loans to Western Germany, 
the urge is strong to regard compensation from the United States Treasury 
to German nationals as a bookkeeping transaction, deductible from amounts 
otherwise granted or lent to Germany.’ Solely from our point of view, the 
attitude is inviting. As chief creditor nation and source of foreign aid we 
are indeed in the fortunate position of allocating largesse by earmarking 
items in balance sheets. 

Reparation may have little economic significance to the United States, 
but it has vast importance to Allied countries determined to maintain their 
integrity and freedom from financial dependence on us. 


THE Paris AGREEMENT ON REPARATION 


The keystone of Inter-Allied co-operation in dealing with the problem of 
reparation from Germany is the Paris Agreement on Reparation of 1946.* 
This Agreement was the result of a Reparation Conference held in Paris 
from November 9 to December 21, 1945, a meeting of eighteen Allies con- 
vened by the United States, the United Kingdom and France to reach ‘‘rea- 
sonable and durable solutions’’ to common problems by concerted action.” 


4During recent hearings of the Senate Subcommittee on Trading with the Enemy, 
Senator Olin D. Johnston, Subcommittee Chairman, invited Mr. Hermann J. Abs, chief 
German negotiator at the 1955 United States-German Conference on return of German 
assets, to state the German position on proposed United States return legislation. Hear- 
ings on 8.854, 8.995, 8.1405, 8.3507, ete., op. cit. note 2, at 319. None of the Allied 
Governments was invited to submit its views. In 1953 Senators Kefauver and Hendrick- 
son declared that the Senate Subcommittee reviewing the administration of the Trading 
with the Enemy Act had given inadequate consideration to the international obligations 
of the United States with respect to German vested assets. Supplemental Views of Sen- 
ator Kefauver and Senator Hendrickson, Senate Report of the Subcommittee to Exam- 
ine and Review the Administration of the Trading with the Enemy Act of the Committee 
on the Judiciary, 83d Cong., 2nd Sess. (1953), pp. 74, 76. 

5 Jessup, loc. cit. (note 1) at 60. 

6 The Paris Agreement on Reparation of January 14, 1946 (U. 8. Dept. of State Pub. 
No. 2584, European Series 12), p. 11; 14 Dept. of State Bulletin 114 (1946) ; 40 A.J.L.L. 
Supp. 117 (1946). 

7 Declared Mr. Angell, head of the U. 8. Delegation, at the Paris Conference on Rep- 
iration, in plenary session: ‘‘I am deeply convinced—and I think the history of the past 
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The essential fact dominating the conference was Germany’s obvious in- 
ability to compensate Allied countries for war damage claims amounting to 
nearly 300 billion dollars, ‘‘an amount tremendously in excess of the total 
value of any probable German reparation assets.’’* The conference pro- 
ceedings show consensus in support of a new rule of international law— 
a rule governing war bankruptcy. The parties to the conference re- 
garded themselves as ‘‘trustees of a bankrupt.’’® The conference dele- 
gated to the United States, the United Kingdom and France the task of 
preparing the allocation of reparation shares and the means for distribution 
of these shares. The draft prepared by the three inviting Powers was ac- 
cepted by the entire conference with only minor changes.’° 

In keeping with Allied policy of avoiding an impractical reparation pro- 
gram, especially ‘‘the World War I conception of reparation as the maxi- 
mum obtainable financial compensation in fixed sums of money,’’ ** the Paris 
Act centered on assets which could readily be made available in a short time. 
These consisted of German external assets located in the participating coun- 
tries or in neutral territory, industrial equipment and merchant shipping— 
all ‘‘private property’’ to the extent permitted by German controls. The 
essential principles of the Paris Agreement involved marshaling of available 
physical and intangible assets for distribution in specified proportions to 
joint creditors, coupled with mutually self-imposed limitations on imme- 
diate reparation claims.’ An important aspect of the plan was the mar- 


twenty-five years will bear me out—that it is only by a joint effort of this kind that it 
will be possible to achieve reasonable and durable solutions.’’ Declaration of James W. 
Angell, Proceedings of the Paris Conference on Reparation of 1945, CPR/P.V.2, Annex 
I (Nov. 12, 1945). 

8 Howard, ‘‘The Paris Agreement on Reparation from Germany,’’ 14 Dept. of State 
Bulletin 1023 (1946). 

9 Proceedings of the Paris Conference on Reparation of 1945, Doc. CPR/P.V.5, An- 
nex 4A. 

10 Rueff, ‘‘Les Nouvelles Réparations Allemandes, 1946,’’ in Nouveaux Aspects du 
Probléme Allemand (Centre d’Etudes de Politique Etrangére, Pub. No. 17 (1947)). 

11 Howard, loc. cit. (note 8) at 1023. 

12 Each signatory government’s reparation share was limited to the share allocated to 
it by the Paris Agreement without, however, prejudicing its right to an eventual final 
settlement of reparation: 

‘*A. The Signatory Governments agree among themselves that their respective shares 
of reparation, as determined by the present Agreement, shall be regarded by each of 
them as covering all its claims and those of its nationals against the former German 
Government and its Agencies, of a governmental or private nature, arising out of the 
war (which are not otherwise provided for), including costs of German occupation, cred- 
its acquired during occupation on clearing accounts and claims against the Reichskredit- 
kassen. 

‘*B. The provisions of paragraph A above are without prejudice to: 

(i) The determination at the proper time of the forms, duration or total amount 
of reparation to be made by Germany; 
(ii) The right which each Signatory Government may have with respect to the final 
settlement of German reparation; and 
(iii) Any political, territorial or other demands which any Signatory Government 
may put forward with respect to the peace settlement with Germany.’’ (Art. 
2A and B, Paris Agreement on Reparation, loc. cit. (note 6).) 
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shaling of assets in neutral countries, through negotiations conducted by the 
Three Powers (the United States, the United Kingdom and France), for 
distribution through the Inter-Allied Reparation Agency. 

The plan embodied in the Paris Agreement contains as an integral fea- 
ture the obligation of all participating countries not to return to German 
ownership or control enemy assets within their jurisdictions.** Following 
the principle of marshaling of assets for the benefit of all creditors, this ob- 
ligation is the cornerstone of the entire structure of collection and distribu- 
tion of available assets. Industrial equipment and merchant shipping as 
physical, movable property could be the subject-matter of immediate effec- 
tive delivery. External assets by their very nature required a longer pe- 
riod for liquidation. Well aware of the return of 80% of German enemy 
property following World War I, the American draftsmen of the Paris 
Agreement inserted the express inter-Allied obligation barring return—not 
as an indication of a vengeful confiscatory retaliation, but as a practical 
assurance that all participating countries would retain available assets for 
joint reparation account.*® 


IMPLEMENTATION OF THE PARIS AGREEMENT 


The participating countries have incorporated into their internal legis- 
lation the obligation of the Paris Agreement not to return enemy assets. 
The United States Congress in the War Claims Act of 1948 added Section 
39 to the Trading with the Enemy Act to bar return of vested assets ‘‘under 
the provisions of the Paris Conference.’’ *® 

13 The Agreement on Reparation directed the United States, the United Kingdom and 
France, as Trustee Powers, to negotiate the transfer of German assets in neutral coun- 
tries to the Inter-Allied reparation pool: 

‘German assets in those countries which remained neutral in the war against Ger- 
many shall be removed from German ownership or control and liquidated or disposed of 
in accordance with the authority of France, the United Kingdom and the United States 
of America, pursuant to arrangements to be negotiated with the neutrals by these coun- 
tries. The net proceeds of liquidation or disposition shall be made available to the Inter- 
Allied Reparation Agency for distribution on reparation account.’’ (Art. 6C, Paris 
Agreement on Reparation, loc. cit. (note 6).) 

Pursuant to this authority the Trustee Powers entered into agreements with Switzer- 
land and Sweden in 1946, Spain in 1948, and negotiated, but never finalized, a draft 
agreement with Portugal. Inter-Allied Reparation Agency, Report of the Assembly of 
the Inter-Allied Reparation Agency to its Member Governments, pp. 8-10, Annexes 7, 8, 
9, Brussels (1951). 

14‘*Each Signatory Government shall, under such procedures as it may choose, hold 
or dispose of German enemy assets within its jurisdiction in manners designed to pre- 
clude their return to German ownership or control and shall charge against its reparation 
share such assets (net of accrued taxes, liens, expenses of administration, other in rem 
charges against specific items and legitimate contract claims against the German former 
owners of such assets).’’ (Art. 6A, Paris Agreement on Reparation, loc. cit. (note 6).) 

15 Angell, loc. cit. (note 7); see also Howard, loc. cit. (note 8) at 1027. 

16 During the Senate Subcommittee hearings on the War Claims Act, Senator Cooper, 
Subcommittee Chairman, asked Mr. Benedict English, Assistant Legal Adviser for Inter- 
national Claims, Department of State: 

**T want you to put into the record, if you will, the authority under which our Govern- 
ment can hold these assets and prevent their return to nationals of enemy countries. Is 
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The Allied High Commission Law No. 63 of August 30, 1951, was enacted 
to give ‘‘binding effect in Germany and on German citizens to transfers ef- 
fected by other countries under their own laws with respect to German prop- 
erty within their jurisdiction.’’?7 In the Bonn Convention, entered into 
in 1952 by the freely elected Government of the German Federal Republic, 
not only did the Federal Republic agree not to ‘‘repeal or amend Law No. 
63 except with the consent of the three Powers,’’ but it also agreed to com- 
pensate former owners of property applied to reparation account under the 
Paris Agreement.*® 

On the level of international administration of the directives of the Paris 
Agreement for liquidation and distribution of German external assets to 
reparation creditors, Congressional enactments evidence a continuing rati- 
fication of the principles of the Paris Agreement. In authorizing the Presi- 
dent to conclude agreements with respect to inter-Allied custodial conflicts 
of law as to situs of property, specifically the Brussels Agreement of 1947, 
the statute provides: 

Such agreements shall be in accordance with the policy of the elimina- 
tion of enemy interest in such property and the efficient administration 
and liquidation of enemy property in the United States.*® 

Every signatory of the Paris Agreement on Reparation and of the Brus- 
sels Agreement has in good faith relied on the irrevocability of the general 


it under the provisions of the Paris Conference? I wish you would put that into the 
record.’’ 

Mr. English: ‘‘Yes. Article 6A of the final act of the Paris Conference on Repara- 
tions to [sic] Germany, to which the United States and 17 other governments are sig- 
natory, provides as follows: 

‘Each Signatory Government shall. 

[Quotation of Article 6A]’’ 

Senator Cooper: ‘‘In other words, this is just considered to be a part of reparations 
claims against the German and Japanese Governments. ...’’ (Hearings before a Sub- 
committee of the Senate Committee on the Judiciary on H. R. 4044, 80th Cong., 2nd Sess. 
(1948), p. 22.) 

During debate of the measure on the floor of the House, Representative Wadsworth, 
reporting on H.R. 4044, explained that sec. 39 amending the Trading with the Enemy 
Act was drafted in keeping with the Inter-Allied Paris Agreement on Reparation. 93 
Cong. Rec. 551 (1948). Having recited Art. 6A, he repeated it in part: ‘‘May I call 
the attention of the gentlemen to that language ‘to preclude their return to German 
ownership or control and shall charge against its reparation such assets’.’’ Ibid. 

17 Allied High Commission for Germany, Official Gazette, No. 64 (1951), p. 1107. 

18 ‘*The Federal Republic shall ensure that the former owners of property seized pur- 
suant to the measures referred to in Articles 2 and 3 of this Chapter shall be compen- 
sated.’’ Ch. Six (Reparation), Art. 5, Convention on the Settlement of Matters Arising 
out of the War and the Occupation, signed at Bonn on May 26, 1952 (hereinafter cited 
as Bonn Convention), as amended by the Protocol on the Termination of the Occupation 
Regime in the Federal Republic of Germany, signed in Paris on Oct. 23, 1954 (herein- 
after cited as Paris Protocol of 1954); Sen. Doe. No. 11, 84th Cong., Ist Sess. (Feb. 18, 
1955), p. 103; 49 A.J.I.L. Supp. 98 (1955). The Bonn Convention did not at first be- 
come fully effective because of the failure of the French Government to ratify the Euro- 
pean Defense Community Arrangement, but it was later expressly incorporated into the 
Paris Protocol of 1954 and is now in full force and effect. 

19 50 U.S.C.A. App. § 40 (1956). 


ie 
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agreement to apply German external assets for reparation account in shap- 
ing its postwar reparation policy and in appropriating funds for operation 
of the international machinery created chiefly by the United States as a 
practical means of preliminary settlement of war damage claims. 

A signatory government can, and the United States has, renounced part 
of its share in German reparation under the Paris Agreement. The part 
renounced has been added proportionately to the percentage entitlement 
of other member governments.*® Violation of the provisions of the Paris 
Agreement barring return would thus subject the United States to inter- 
national liability for breach of the contractual obligation to pay over to the 
reparation pool the proceeds of liquidation of German enemy property. 
Member governments have relied on United States agreement to make such 
assets available for joint reparation account as a condition to their accept- 
ance of limitation of claims.** 

In substance, of the four original sources of reparation contemplated in 
the Paris Agreement, only external assets in participating countries and 
merchant shipping became available for reparation account. 


For various reasons, certain forms of reparation, which were counted 
on at the time of the Paris Conference, had never been demanded of 
Germany. Further, the value of the deliveries effected turned out to 
be greatly inferior to that originally envisaged.** 


Only a small fraction of the assets in neutral countries have in fact been 
transferred to inter-Allied reparation account.** Obviously, if the United 
States as Trustee Power is considering unilateral violation of the Paris 
Agreement, the neutral countries cannot be expected to perform further 
under accords already negotiated with them by the United States.** 

The partial failure of the reparation program stresses all the more the 
importance of making available external assets within participating coun- 
tries for reparation account. If the essential condition of application of 
these assets for joint account is unilaterally abandoned by the party chiefly 


20 The Agreement on Reparation provides: 

‘*If any Signatory Government renounces its shares or part of its shares in German 
reparation as set out in the above Table of Shares, or if it withdraws from the Inter- 
Allied Reparation Agency at a time when all or part of its shares in German reparation 
remain unsatisfied, the shares or part thereof thus renounced or remaining shall be dis- 
tributed rateably among the other Signatory Governments.’’ (Art. 1H, Paris Agree- 
ment on Reparation, loc. cit. (note 6).) 

The Inter-Allied Reparation Agency has reported that on two separate occasions the 
United States renounced part of its reparation share, which each time became avail- 
able for ratable distribution to other signatory governments. Inter-Allied Reparation 
Agency, op. cit. (note 13) at 27. 

21 Huijsmans, loc. cit. (note 3) at 585-586. 

22 Inter-Allied Reparation Agency, Letter from Jacques Rueff, President of the As- 
sembly, to Member Governments, op. cit. (note 13). 

23 Inter-Allied Reparation Agency, op. cit. (note 13) at 8-10. 

24 The agreements of the Trustee Powers with the neutral countries provided for the 
liquidation of German assets in the latter’s territory and the transfer of a part of the 
proceeds to Inter-Allied Reparation account. Inter-Allied Reparation Agency, op. cit. 
(note 13), Annexes 7, 8, 9. 
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responsible for the reparation program, the right to reparation in the form 
of current German production or money payments may well be claimed by 
other signatories. German interest as well as inter-Allied unity point to 
the need for maintaining the stand-still policy underlying postwar measures 
for liquidation and disposal of German external assets in lieu of compelling 
Allied governments to reopen reparation claims. 


Tue DURATION OF THE STAND-STILL Pouicy 


Though the Paris Agreement on Reparation, as a creditors’ agreement for 
marshaling and distribution of a debtor’s assets, contains no time limitation, 
its minimum duration is that necessary to accomplish its purpose; in the 
ease of external assets, application of the proceeds of those assets by all par- 
ticipating countries to reparation account.** The multilateral agreement 
not to return external assets to German ownership or control becomes un- 
necessary only after final settlement of German reparation. The Bonn Con- 
vention between the Federal Republic of Germany and the Three Powers 
stresses the multilateral nature of the reparation problem ‘‘to be settled by 
the peace treaty between Germany and its former enemies or by earlier 
Agreements concerning this matter.’’ *® 

The insistence on the multilateral aspect of the obligation not to return 
as an essential condition of reparation policy is not merely an expression of 
a wish for inter-Allied unity. It is the shield created by the Three Powers 
under the leadership of the United States to allay the doubts of the smaller 
Allied nations which might have preferred to make more advantageous set- 
tlements with Western Germany during a period when its bargaining power 
had not been fully restored. The shield provided in effect a guarantee by 
each signatory to all that no direct pressure on any single signatory would 
be permitted to vary the concerted action taken. Aside from the United 
States, the United Kingdom and France, the participating countries were 
granted no voice with respect to the extent of assets available for repara- 
tion. Their dependence is complete on the maintenance of a common stand 
against return of German external assets until final multilateral settlement 
with Germany. 

THE Basis For GERMAN DEMANDS 


Against the weight of established inter-Allied agreement, policy and prac- 
tice which has assisted the German Federal Republic in developing its in- 
ternal economy and foreign trade free of the burden and uncertainty of 
further reparation demands, German claims for return of vested assets in 
the United States are supported by the ambiguous contention that the Paris 
‘as an executive agreement, was without author- 


‘ 


Agreement on Reparation 
25 Inter-Allied Reparation Agency, Proceedings of Meeting of Representatives of the 
Custodian Officers of Eighteen Governments, Members of the Inter-Allied Reparation 
Agency (March 14-17, 1949), p. 6. 
26 Bonn Convention, as Amended by the Paris Protocol of 1954, Ch. 6, Art. 1, par. 1, 
op. cit. (note 18). 
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ity whatever to bind the Congress of the United States.’’*’ The argument 


has also been repeatedly made that retention of vested assets or their pro- 
ceeds by the United States and other signatories to the Paris Agreement 
constitutes confiscation of private property.** 


Tue Paris AGREEMENT AS AN ‘‘ EXECUTIVE AGREEMENT’’ 


The short answer to the inferential statement of Secretary Dulles that 
the 1946 Paris Agreement on Reparation was entered into without Con- 
gressional approval is that in 1948 the Republican-controlled Congress, in 
enacting the War Claims Act of July 3, 1948, expressly approved and im- 
plemented the 1946 Paris Agreement joint obligation not to return vested 
German property.” The legislative history of the 1948 statute shows that 
it was enacted with specific reference to Article 6A of the Paris Agreement 
on Reparation.*® To the extent that Congressional approval was needed,** 
the record is clear that Article 6A of the Paris Agreement on Reparation 
embodying the policy of no return was fully approved and ratified by Con- 
gress.** Congress is of course not ‘‘bound’’ by the Paris Agreement on 


27 Testimony of John Foster Dulles, Secretary of State. Hearings before Senate Sub- 
committee on the Judiciary on 8.3423 (the Dirksen Bill), 83rd Cong., 2nd Sess. (1954), 
p. 161. 

28 Letter of Hermann J. Abs of Dec. 28, 1955, Hearings on 8.854, 8.995, 8.1405, 
8.3507, etc., op. cit. (note 2) at 322. Roos, Zur Konfiskation Privater Deutscher Aus- 
landsvermégen (Stuttgart, 1956); statement of Walter Germann, Managing Director of 
Interhandel, Hearings on 8.854, 8.995, S.1405, 8.3507, ete., op. cit. (note 2) at 201-202; 
statement of Senator William Langer, ibid. at 524; speech of Senator Olin D. Johnston, 
102 Cong. Record 6115 (April 24, 1956); Reeves, ‘‘Is Confiscation of Enemy Assets in 
the National Interest of the United States?’’ 40 Virginia Law Review 1029 (1954). 

29 The War Claims Act of July 3, 1948, 50 U.S.C.A., App. § 39 (1948), 62 Stat. 1240. 

80 Note 16 supra. 

815 Hackworth, Digest of International Law 402 (1943). See U.S. v. Curtiss-Wright 
Export Corporation, 299 U. S. 304, 57 S. Ct. 216, 81 L. Ed. 255 (1936); U.S. v. Bel- 
mont, 301 U. 8. 324, 57 S. Ct. 758, 81 L. Ed. 1134 (1937); U.S. v. Pink, 315 U. S. 203, 
62 S. Ct. 552, 86 L. Ed. 796 (1942). 

82 War Claims Act of 1948, loc. cit. (note 29). Congress, authorizing the President 
to conclude inter-custodial conflicts agreements with other nations, declared: 

**Such agreements shall be in accordance with the policy of protecting and making 
available for utilization the American and nonenemy interests in such property and 
further the elimination of enemy interests in such property and the efficient administra- 
tion and liquidation of enemy property in the United States.’’ (50 U.S.C.A. App. § 40, 
sub. (2) (1950).) 

The Joint Congressional Resolution to terminate the state of war between the United 
States and the Government of Germany stated: 

‘*Provided, however, That notwithstanding this resolution and any proclamation issued 
by the President pursuant thereto, any property or interest which prior to January 1, 
1947, was subject to vesting or seizure under the provisions of the Trading With the En- 
emy Act of October 6, 1917 (40 Stat. 411), as amended, or which has heretofore been 
vested or seized under that Act, including accruals or proceeds of any such property or 
interest, shall continue to be subject to the provisions of that Act... .’’ (50 U.S.C.A. 
App. 1, p. XX (1951); 46 A.J.I.L. Supp. 13 (1952).) 

The Treaty of Peace with Italy, in force Sept. 15, 1947, expressly reserved to the Al- 
lied and Associated Powers the right to retain and liquidate Italian external assets, the 


26 THE AMERICAN JOURNAL OF INTERNATIONAL LAW Vol. 51 


Reparation any more than it would be ‘‘bound’’ by the most formal of 
treaties, in the sense of Constitutional limitation on its power.** Congress 
can Constitutionally enact legislation in violation of an international obliga- 
tion, but its action in so doing lessens in no degree the contractual obligation 
of the United States with respect to the other party or parties to the agree- 
ment.** Though Congress is free Constitutionally to disregard the provi- 
sions of the Paris Agreement on Reparation, the United States internation- 
ally is bound to the other parties to that agreement to maintain its provisions 
in accordance with the contractual obligation assumed, approved and imple- 
mented over a period of ten years. 


THE CONTENTION OF CONFISCATION 


The argument of confiscation of private property must be considered in 
the full light of the circumstances of war bankruptcy and prewar status of 
German property. German legislation in effect prior to and during World 
War II had nationalized the external assets of its citizens. As stated by 
the House Committee in 1947, 


no essential difference exists between private property and public prop- 
erty in the case of Germany and Japan... .*° 


Government of Italy undertaking to compensate former owners. Treaty of Peace with 
Italy, Art. 79, pars. 1 and 3, 61 Stat. 1247 at 1406-1407 (1948). The same provisions 
are contained in Art. 27, Art. 25 and Art. 29 of the Rumanian, Bulgarian and Hun- 
garian Peace Treaties, respectively, also in force Sept. 15, 1947. 61 Stat. 1757, 1915, 
2065 (1948); see also 42 A.J.I.L. Supp. 47, 179, 225, 252 (1948). 

Pursuant to the authority of the Peace Treaties with Rumania, Bulgaria and Hungary, 
Congress, on Aug. 9, 1955, ordered the vesting and liquidation of blocked assets of these 
countries in the amount of $27,000,000, the proceeds to be applied to American claims. 
International Claims Settlement Act, as Amended, 22 U.S.C.A. 1631 (a) (1955); U.S.C., 
Congressional and Administrative News, Legislative History (1955), p. 625. 

The Treaty of Peace with Japan, in force April 28, 1952, expressed the right of Al- 
lied Powers to retain and liquidate vested Japanese assets. Treaty of Peace with Japan, 
Art. 14, 2(1). U. S. Treaties and Other International Agreements 3169 (1952) ; 
T.LA.S., No. 2490; 46 A.J.I.L. Supp. 77 (1952). 

Congress approved and ratified Allied policy on reparation in ratifying the Bonn 
Convention, as amended by the Paris Protocol of 1954, which records Germany’s consent 
to Allied measures with regard to German external assets and its promise to compensate 
former German owners. The Bonn Convention of 1952 as Amended by the Paris Proto- 
col of 1954, Ch. Six, Arts. 3 and 5, op. cit. (note 18). 

83 A subsequent Act of Congress can supersede a treaty in its operation as internal 
law. Hackworth, op. cit. (note 31) at § 489. The Cherokee Tobacco, 11 Wallace 616 
(1871); The Head Money Cases, 112 U. S. 580 (1884); Whitney v. Robertson, 124 U. S. 
190 (1888); Chae Chan Ping v. U. 8., 130 U. 8S. 581 (1889). 

84 Hackworth, op. cit. (note 31) at 185-186. 

85 ‘*No essential difference exists between private property and public property in the 
ease of Germany and Japan. For several years before World War II, while Germany 
and Japan were preparing to make war upon the United States, property owned in the 
United States by the citizens of both these countries was subject to rigid control of their 
respective Governments. While the fiction of private ownership was retained, actually 
property of German and Japanese nationals in the United States was widely used to ac- 
complish the national objectives of those countries.’’ House Report No. 976 (on the 
War Claims Act), 80th Cong., Ist Sess. (July, 1947), p. 2. 
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The limited right of German ‘‘owners’’ of external assets to compensa- 
tion in German internal currency established by German law since 1931 is 
confirmed in the Bonn Convention of 1954, pursuant to which 
The Federal Republic shall insure that the former owners of prop- 
erty seized . . . shall be compensated.*® 
The issue is not the return of private property seized by the United States 
or other Allies, but that of compensation for external assets under the con- 
trol of the German Government since 1931. Indeed, any return or com- 
pensation in dollars paid today to German residents would be subject to 
German Government currency control.*’ 

Whether or not the Federal Republic makes prompt, adequate and effec- 
tive compensation to the former ‘‘owners’’ is an internal German problem, 
as it has been since German control of external assets was instituted. In- 
deed, it is apparent that legislation implementing the Federal Republic’s 
agreement to compensate its nationals is being delayed by the possibility of 
return legislation in the United States.** As a matter of practical adminis- 
tration, the Federal Republic is in the best position to investigate and alle- 
viate the hardships and inequities inevitable in large-scale attempts to settle 
conflicting demands imposed by war. 

The issue of the international lawfulness of seizure and retention of alien 
property centers on the justification for the action. Concededly the un- 
justified taking of alien property without adequate compensation is confis- 
cation, and as such, not only wrongful under international law but also un- 
der American law.*® But, as stated by an American authority on interna- 
tional law, 

utilization of enemy private property is not confiscatory when it serves 
to release the enemy from the payment of claims against it.*° 


Our Constitution imposes no bar to the taking of enemy private property 
without compensation.*: Acting on this assumption as recently as 1955, 
Congress amended the International Claims Settlement Act to provide for 
the liquidation of blocked and vested Rumanian, Hungarian and Bulgarian 
assets for the purpose of paying United States claims against those govern- 
ments and their nationals.** 


86 The Bonn Convention of 1952 as Amended by the Paris Protocol of 1954, Ch. Six, 
Art. 5, op. cit. (note 18). 

87 German ‘‘residents may not dispose of prewar German assets abroad’’ and new in- 
vestments are subject to government license. International Monetary Fund, Fifth An- 
nual Report on Exchange Restrictions 157 (1954). 

88 Huijsmans, loc. cit. (note 3) at 595, note 1. 

39 Russian Volunteer Fleet v. U. S., 282 U. S. 481 (1931); Clark v. Uebersee Finanz- 
Korporation, 332 U. S. 480, 68 S. Ct. 174, 92 L. Ed. 88 (1947); Silesian-American Cor- 
poration v. Clark, 332 U. S. 469, 68 S. Ct. 179, 92 L. Ed. 81 (1947). 

40 Hyde, International Law Chiefly as Interpreted and Applied by the United States 
1737 (2nd rev. ed., 1945). 

41 Brown v. U. S., 8 Cranch 110 (1814); Miller v. U. S., 11 Wallace 268 (1871); U. 8. 
v. Chemical Foundation, 272 U. S. 1 (1926); Woodson v. Deutsche Gold, 292 U. S. 749 
(1934); Cummings v. Deutsche Bank, 300 U. 8. 115 (1937); Clark v. Uebersee Finanz- 
Korporation, loc. cit. (note 39); Silesian-American Corporation v. Clark, loc. cit. (note 
39). 

42 International Claims Settlement Act, as Amended, 22 U.S.C.A. 1631. 
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CONCLUSION 


In the absence of the international rules described above, which were 
established among the Western Allies following World War II, return of 
German assets to the former ‘‘owners’’ would be a ‘‘matter of grace,’’ a 
matter solely of internal policy. But every post-World War II agreement 
with war allies or with former enemies confirms the link between retention 
of German external assets and compensation for war damage claims.** 

On the level of internal policy, the argument has been made that reten- 
tion of enemy property weakens protection of American investments abroad. 
Yet in a world in which the possibility of war is a continuing threat, the 
search for means of averting recourse to war is not furthered by making 
holders of enemy assets trustees for the duration of the conflict. The risk of 
loss of external assets cannot be disregarded as a factor in deterring aggres- 
sion.** 

American investments abroad are protected more effectively through 
mutual respect for international agreements and the confidence inspired by 
firm adherence to established undertakings. Possible breach by the United 
States of formal commitments to its Allies can weaken treaty-based protec- 
tion of our property interests abroad in greater measure than any gesture 
of unilateral return of enemy property as a matter of grace.*® 


43 Note 32 supra. 

44 American Bar Association, Proceedings of Section of International and Comparative 
Law 74 (December, 1945). 

45 The United States has traditionally relied on bilateral treaties for the protection of 
its foreign investments and property. Declared Herbert Hoover, Jr., Under Secretary 
of State, in an address to the Harvard Business School Association on June 16, 1956: 
‘*The commercial and tax treaty programs have long been an integral part of the effort 
of our Government to develop on a reciprocal basis standards of fair treatment. Since 
World War II, 15 commercial treaties, with modernized provisions relating to invest- 
ments, have been negotiated. Similar treaty proposals are under negotiation or con- 
sideration with more than half a dozen other governments.’’ 34 Dept. of State Bulle- 
tin 1049 at 1052 (1956). Of the 15 treaties negotiated since World War II, three are 
awaiting final action by the foreign governments, four are awaiting Senate approval, 
and the following eight are already in force: with China, 63 Stat. 1299, T.I.A.S., No. 
1871; Ethiopia, 4 U. S. Treaties and Other International Agreements 2134, T.I.A.S., No. 
2864; Germany, 8. Exec. E, 84th Cong., Ist Sess., effective June 14, 1956; Greece, 5 
U.S.T. 1829, T.I.A.8., No. 3057; Ireland, 1 U.S.T. 785, T.I.A.S., No. 2155; Israel, 5 
U.S.T. 550, T.I.A.S., No. 2948; Italy, 63 Stat. 1255, T.I.A.S., No. 1965; and Japan, 
4 U.S.T. 2063, T.I.A.S., No. 2863. Declared Herman J. Phleger, Legal Adviser, Depart- 
ment of State, in a recent address before the New York State Bar Association on June 
23, 1956: ‘‘Among the rights secured to Americans by these treaties, in consideration 
of like rights granted in this country, are the right to do business, protection against 
expropriation, and protection against discriminating treatment.’’ 35 Dept. of State 
Bulletin 11 at 16 (1956). 
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I. INTRODUCTION 


Concomitant with the stationing of United States armed forces in friendly 
foreign countries is an increasing concern over, and appreciation of, the 
legal issues arising from their presence. The most controversial question 
concerns exercise by the host state of criminal jurisdiction over personnel 
of the visiting United States force. The House Foreign Affairs Committee 
after extensive hearings refused to accede to critics’ demands that this ex- 
ercise of criminal jurisdiction by foreign countries be officially denounced, 
and by a vote of 19-10 tabled the condemnatory resolutions. Congres- 
sional concern remains strong, however, and the issue is not dormant. 

The bitter criticism of this exercise of criminal jurisdiction has been ren- 
dered with little attention to practical considerations or to the precise im- 
pact upon the forces. The advisability and justice of this power can be 
adequately evaluated only in the light of day-to-day operations, and it is 
the purpose of this study to survey the subject and to note some of the 
problems presented. 

In host countries it has become largely the function of judge advocates 
and other legal officers serving with the forces to help solve complex prob- 
lems that arise from the administration of justice. One of the most im- 
portant contributions in this regard has been the development of arrange- 
ments with the authorities of the host country to facilitate the acecomplish- 
ment of the mission of the armed forces with a minimum of interference. 

The worldwide commitment of United States forces in peacetime is un- 
paralleled. The contrast between military forces of the past with those of 
today is striking not only because of the numbers involved, but also because 
of their composition and logistical organization. United States forces are 
served overseas by thousands of civilians, both American and indigenous, 


* The subject of this article is based upon a thesis prepared by Lt. Col. Joseph H. 
Rouse while in attendance at the Judge Advocate Officer Advanced Course of The 
Judge Advocate General’s School. The opinions and conclusions expressed herein are 
those of the individual authors and do not necessarily represent the views of either 
the Judge Advocate General’s School or any other governmental agency. 

1 New York Times, March 9, 1956, p. 16, col. 7; see also 102 Cong. Rec. 8450 (daily 
edition, May 31, 1956). 
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who are employed by the United States in both appropriated and non- 
appropriated fund activities. In many areas these persons are accom- 
panied by dependents. Because the mission of the forces cannot be accom- 
plished without these accompanying civilian personnel, military com- 
manders can no longer restrict their concern to military forces alone. The 
well-being of new communities in receiving states, essentially American in 
composition, is a prime responsibility for the United States military com- 
mander. 

The jurisdictional status of a visiting military force cannot be determined 
by the automatic application of a principle of international law. In the 
first place, the applicable principle of international law is itself disputed ; * 
and in the second place, the circumstances and conditions under which 
United States forces are deployed abroad require, in the interests of order 
and justice, that difficulties be anticipated and headed off by negotiated 
arrangements. 

The multitude of problems concerning the relationship between the 
United States force and the civil authorities of the receiving state, involv- 
ing such other questions as customs and duties, foreign exchange regu- 
lations, local taxation, motor vehicle laws, and the impact of local law, is 
today approached through a treaty or an agreement which defines more 
precisely the status of the visiting force and specifies the respective powers 
which the receiving and sending states may properly exercise with regard 
to each other. The United States has entered into several such agreements 


2 Non-appropriated fund activities include, for example, officers’ clubs, post ex- 
ehanges, and the Armed Forces Motion Picture Service. 

8’ That the visiting force is, under international law, immune from the criminal 
jurisdiction of the receiving state is the proposition advanced in King, ‘‘ Jurisdiction 
over Friendly Foreign Armed Forces,’’ 36 A.J.I.L. 539 (1942); King, ‘‘ Further De- 
velopments Concerning Jurisdiction over Friendly Foreign Armed Forces,’’ 40 A.J.I.L. 
257 (1946); contra, Barton, ‘‘ Foreign Armed Forces; Immunity from Criminal Juris 
diction,’’ 27 British Year Book of Int. Law 186 (1954); Schwartz, ‘‘ International 
Law and the NATO Status of Forces Agreement,’’ 53 Col. L. Rev. 1091 (1953); Re, 
‘*The NATO Status of Forces Agreement and International Law,’’ 50 N.W.U.L. 
Rev. 349 (1955). In this connection the difference between the 7th and 8th editions 
of Lauterpacht’s revision of Oppenheim, International Law, is noteworthy. The 7th 
edition states (sec. 445, p. 759): ‘‘Whenever armed forces are on foreign territory 
... they are considered exterritorial, and remain, therefore, under [sending state] 
jurisdiction.’’ The 8th edition (sec. 445, p. 847) qualified ‘‘considered’’ by the words 
**by some to be.’’ Dicta in Kinsella v. Krueger, 351 U. 8. 470, 479 (1956), support the 
view of Barton and Schwartz. A petition for rehearing was granted Nov. 5, 1956, 352 
U. 8. 901, 1 L. Ed. 2d 92, so this authority is now of questionable value. 

In Cozart v. Wilson, 236 F.2d 732 (D.C. Cir., 1956), the Court of Appeals for the 
District of Columbia cited the Krueger case as authority for holding that Japan had 
jurisdiction to try several servicemen under the Administrative Agreement. The Supreme 
Court vacated the judgment on the ground that the case was moot, 352 U. S. 884, 1 L. Ed. 
2d 82 (1956). Both these decisions indicate that jurisdictional agreements are some- 
times construed as ceding jurisdiction from the host state to the visiting force. These 
agreements in fact refer to the right to exercise jurisdiction rather than to the existence 
of jurisdiction. Authority to try persons by court-martial must be found in domestic law 
rather than in international agreements. The inherent good sense in negotiating status 
of forces agreements is demonstrated in Grabb, ‘‘What About These Status of Forces 
Agreements?’’, 6 Army 34 (1956). 
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the most significant of which are the Agreement between the Parties to the 
North Atlantic Treaty Regarding the Status of Their Forces, hereinafter 
referred to as the ‘‘NATO Status of Forces Agreement,’’* and the agree- 
ment with Japan containing similar provisions, hereinafter referred to as 
the Japanese Administrative Agreement.’ Basic to these agreements is the 
premise that the visiting United States force is a guest as well as an ally 
of the host state. 

The NATO Status of Forces Agreement became effective between the 
United States, Belgium, France and Norway on August 23, 1953. Its pro- 
visions relative to the exercise of criminal jurisdiction were construed by 
French authorities as being applicable in France to offenses previously com- 
mitted but untried. Subsequently, the agreement has become effective in 
Canada, Denmark, Luxembourg, Italy, The Netherlands, the United King- 
dom, Portugal, Turkey and Greece. Because large numbers of Americans 
are stationed in France and because of the early effective date of the agree- 
ment in that country, the procedures and problems arising there provide 
particularly helpful examples for study. 


II. THe PRINCIPLE OF CONCURRENT JURISDICTION 
A. IN GENERAL 


Article VII of the NATO Status of Forces Agreement established a pat- 
tern of concurrent criminal jurisdiction. It provides generally that the 
‘‘primary’’ right of the receiving state to exercise criminal jurisdiction 
exists when an act of a member of the visiting force or civilian component 
violates the law of both the receiving and sending states. To this general 
provision there are, however, two striking exceptions whereby the ‘‘pri- 
mary’’ right to exercise jurisdiction rests with the sending state over: 


(a) Offenses arising out of an act or omission done in the perform- 
ance of official duty ; and 

(b) Offenses solely against the property or security of the sending 
state or against a member of the forces or civilian component or de- 
pendent of the sending state. 


The pattern of concurrent jurisdiction resulted from a compromise de- 
signed to strengthen the system of collective security. The NATO Status 
of Forces Agreement is an integral part of the NATO scheme and the de- 
sires of no single nation were paramount in its conception. In hearings 
before a Congressional committee Deputy Under Secretary of State Murphy 


* Agreement Between the Parties to the North Atlantic Treaty Regarding the Status 
of Their Forces, June 19, 1951. 4 U.S.T. 1792; T.1.A.S., No. 2846; 48 A.J.I.L. Supp. 
83 (1954). 

5 Administrative Agreement under Art. III of the Security Treaty between the 
United States of America and Japan, Feb. 28, 1952, 3 U.S.T. 3341, T.I.A.S., No. 
2492; Protocol to Amend Art. XVII of the Administrative Agreement, Sept. 29, 1953, 
4 U.S.T. 1846; T.I.A.S., No. 2848. The status of other United Nations forces in 
Japan is stated in a virtually identical agreement, Agreement Regarding the Status of 
United Nations Forces in Japan, Feb. 19, 1954, 5 U.S.T. 1123; T.I.A.S., No. 2995. 

6 See note on case of Zerfoss in 81 Journal de Droit International 737 (1954). 
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described it as the best agreement that could then be obtained by the United 
States and as representing considerable concessions to the United States.’ 
The agreement reflects the unwillingness of nations to permit extensive 
immunity of large military forces permanently stationed within their 
boundaries from the impact of local law. The rationale of concurrent 
jurisdiction arrangements in other parts of the world is additionally sup- 
ported by the unpopularity of extraterritorial rights and the reaction 
against anything tainted with colonialism. As a consequence of these 
political realities a system of concurrent jurisdiction also exists in Japan,® 
Bermuda and other leased bases,® and the Bahamas.’® In Saudi Arabia,™ 
Libya,’* and the Philippines * a slightly altered pattern provides for the 
exclusive right of the United States to exercise criminal jurisdiction over 
its forces for all offenses committed within agreed geographical areas usu- 
ally comprising the United States military bases, although concurrent juris- 
diction prevails off the base. In Germany,’* Korea,’® Greenland,** Ethi- 
opia,?” and the Ryukyu Islands, on the other hand, United States forces 
and accompanying personnel remain generally within the exclusive crim- 
inal jurisdiction of the United States. In Germany the arrangement is 
temporary and awaits the negotiation of an agreement similar to the 
NATO Status of Forces Agreement as modified in accordance with the 
special requirements in Germany.*® 


7 Hearings before the House Committee on Foreign Affairs on H. J. Res. 309, 84th 
Cong., lst (and 2d) Sess., Pt. 1 (Pt. 2, 2d Sess.) (1956), p. 160. 

8 Note 5 supra. 

® Exchange of Notes Between the United States and the United Kingdom Modifying 
Arts. IV and VI of the Agreement of March 27, 1941 (Exec. Agr. Ser., No. 235; 55 
Stat., Pt. 2, p. 1560), July 19 and Aug. 1, 1950. 1 U.S.T. 585; T.I.A.S., No. 2105; 45 
A.J.I.L. Supp. 97 (1951). 

10 Agreement Between the United States and the United Kingdom Concerning ‘‘ The 
Bahamas Long Range Proving Ground,’’ July 21, 1950, 1 U.S.T. 545, T.I.A.S., No. 
2099; see also Agreement of June 25, 1956, T.I.A.S., No. 3595; also Art. XV, Agree- 
ment with the Dominican Republic of Nov. 26, 1951, Concerning the Long Range 
Proving Ground, 3 U.S.T. 2569; T.I.A.S., No. 2425. 

11 Par. 13 (c) (i), Exchange of Notes Between the United States and Saudi Arabia 
Concerning an Air Base at Dhahran, June 18, 1951. 2 U.S.T. 1466; T.I.A.S., No. 2290. 

12 Arts. VI, XX (1) (b), Agreement Between the United States and the United 
Kingdom of Libya, Sept. 9, 1954. 5 U.S.T. 2449; T.I.A.S, No. 3107. 

18 Art. XIII, Agreement Between the United States and the Republic of the Philip- 
pines Concerning Military Bases, March 14, 1947. 61 Stat. (4) 4019; T.I.A.S., No. 
1775. This agreement is in the process of renegotiation, but negotiations were sus- 
pended on Dec. 5, 1956. 

14 Art. VI, Convention on the Rights and Obligations of Foreign Forces and Their 
Members in the Federal Republic of Germany, Oct. 23, 1954. T.I.A.S., No. 3425. 

15 Exchange of Notes Concerning Jurisdiction over Offenses by United States Forces 
in Korea, July 12, 1950. 5 U.S.T. 1408; T.I.A.S., No. 3012. 

16 Art. VIII, Agreement Between the United States and Denmark Concerning the 
Defense of Greenland, April 27, 1951. 2 U.S.T. 1485; T.I.A.8., No. 2292. 

17 Agreement Between the United States and Ethiopia Concerning the Utilization of 
Defense Installations in Ethiopia, May 22, 1953. 5 U.S.T. 749; T.I.A.8., No. 2964. 

18 See Art. VIII, par. 1(b), Convention on Relations Between the Three Powers and 
the Federal Republic of Germany, Oct. 23, 1954. T.I.A.8S., No. 3425; 49 A.J.IL. 
Supp. 57 (1955). 
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The principle of concurrent jurisdiction has precedent in recent United 
States and European practice. An agreement of March 14, 1947, between 
the United States and the Republic of the Philippines concerning military 
bases provides for the exercise of criminal jurisdiction by the Philippines 
over certain off-base offenses by military personnel,’® and an agreement of 
December 21, 1949, negotiated between the Brussels Treaty Powers, al- 
though never in effect because of the promulgation of the NATO Status 
of Forces Agreement, stated that the primary right of the receiving state 
to exercise criminal jurisdiction extended even to offenses committed while 
in the performance of official duty.*° Preceding the Brussels Treaty sev- 
eral bilateral agreements between France and nations stationing troops in 
France were negotiated which provided for the primary right of France to 
exercise jurisdiction over members of the visiting forces.”* 


B. UNITED STATES JURISDICTION OVER PERSONS 


Paragraph 1(a) of Article VII of the NATO Status of Forces Agreement 
states that: 


the military authorities of the sending State shall have the right to ex- 
ercise within the receiving State all criminal and disciplinary jurisdic- 
tion conferred on them by the law of the sending State over all persons 
subject to the military law of that State. 


Article 2 of the Uniform Code of Military Justice ** enumerates the persons 
subject to United States military law. In addition to ordinary military 
personnel are included ‘‘persons serving with, employed by, or accompany- 
ing the armed forces’’ without the United States subject to the provisions 
of treaties, agreements, or accepted rules of international law. This has 
been construed to confer military jurisdiction over civilian employees of 
United States nationality of both appropriated ** and non-appropriated 
fund activities,** certain merchant seamen,” aliens brought within a receiv- 
ing state as employees,” technical representatives of contractors serving 
with the forces,?” Red Cross and United Services Organization personnel of 


19 Art. XIII, par. 2, note 13 supra. 

20 See 22 Dept. of State Bulletin 449 (1950). Signed between Belgium, France, 
Luxembourg, The Netherlands and the United Kingdom. 

21 See Anglo-French Agreement of April 19, 1948, G.B.T.S. 44 [1948]. The Soviet 
Union recently entered into a status of forces agreement with Poland by which certain 
off-base offenses by members of Russian forces are subject to Polish criminal jurisdie- 
tion. In some respects its provisions are strikingly similar to the NATO Status of 
Forces Agreement. For text of agreement, see New York Times, Dec. 19, 1956, p. 8, 
col. 1, 2210 U.S.C. 801, et seq. 

28U. S. v. Marker, 1 U.S.C.M.A. 393, 3 C.M.R. 127 (1952). 

24U. S. v. Biagini, 10 C.M.R. 682, 690. 

25U. S. v. Garcia, 5 U.S.C.M.A. 88, 17 C.M.R. 88; ef. U. 8. v. Guidry, 7 C.M.R. 305; 
U. S. v. Patterson, 16 C.M.R. 295. 

26 The Polish Labor Service; see U. 8S. v. Weiman, 3 U.S.C.M.A. 216, 11 C.M.R. 216. 

27 Perlstein v. U. S., 151 F.2d 167 (3d Cir. 1945); cert. dismissed, 328 U. 8S. 822 
(1946) ; In re Di Bartolo, 50 F. Supp. 929 (S.D.N.Y., 1943). 
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United States nationality.** Whether dependents of the above can be 
tried by court-martial awaits the decision of the Supreme Court.*® The 
Status of Forces Agreement provides that nationals of the receiving state, 
although employed by the United States, are not considered subject to 
military law unless they are actually in the military service.*° 

Persons possessing dual nationality always present special problems. 
For the purpose of exercising criminal jurisdiction, persons having Japa- 
nese nationality as well as United States nationality who are brought into 
Japan by the United States are considered United States nationals only.* 
Under the NATO Status of Forces Agreement, however, a person having 
the nationality of the receiving state as well as United States nationality 
and who is not a member of the forces apparently is subject to the juris- 
diction of the receiving state. 

Paragraph 4 of Article VII should not, however, be construed to deprive 
the United States of its proper jurisdiction over such dual nationals if exer- 
cised outside the territory of the receiving state, because the Status of 
Forces Agreement was not conceived to affect jurisdiction already vested. 
The purpose of the Status of Forees Agreement, as of other jurisdictional 
agreements, was to clarify and define more precisely the proper exercise of 
jurisdictional powers already vested, and the travauz préparatoires no- 
where indicate that the agreement was conceived as a source of jurisdic- 
tional power.*? 

A number of United States employees, although United States citizens, 
have lived abroad for so long that it may be argued with some force that 
the Status of Forces Agreement precludes the exercise within the receiving 
state of United States military jurisdiction over them because they are 
‘ordinarily resident’’ in the receiving state. In practice, however, these 
United States citizens, even if hired in the receiving state, are considered 
subject to United States military law and no serious objection to this view 
has been interposed. 


C. JURISDICTION OF THE RECEIVING STATE AS TO PERSONS 


According to the NATO Status of Forees Agreement the criminal 
jurisdiction of the receiving state may be exercised with respect to of- 
fenses committed within its territorial jurisdiction over ‘‘members of a force 
or civilian component and their dependents.’’** Members of a force are 


28 See Agreement Between the United States and the Republic of Turkey Relating 
to the Implementation of the ‘‘ Agreement Between the Parties to the North Atlantic 
Treaty Regarding the Status of Their Forces,’’ June 23, 1954, 5 U.S.T. 1465, T.IL.A.S., 
No. 3020, wherein United Services Organization and Red Cross personnel are specifically 
included within the purview of United States military law. 

29 See Kinsella v. Krueger, 351 U. S. 470 (1956), note 3 supra; see also Madsen tv. 
Kinsella, 343 U. S. 341 (1952); U. S. v. Smith, 5 U.S.C.M.A. 314, 17 C.M.R. 314. 

80 Art. VII, par. 4, NATO Status of Forces Agreement, note 4 supra. 

81 Par. E, Agreed Official Minutes Regarding Protocol to Amend Article XVII of 
the Administrative Agreement, note 5 supra. 

82 See Statement of Deputy Under Secretary of State Murphy, Hearings (note 7 
supra), p. 162; cf. dicta in Kinsella v. Krueger, note 3 supra. 

83 Art. VII, par. 1(b), note 4 supra. 
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defined as being those present in the receiving state ‘‘in connexion with their 
official duties.’’** This condition was placed in the agreement over United 
States objections and is in contrast to the provision of the Japanese Admin- 
istrative Agreement wherein the reason for presence in Japan is not mate- 
rial to the application of the agreement. Accordingly, a soldier on military 
leave in a NATO country other than his place of duty is not within the pur- 
view of the NATO Status of Forces Agreement, and he is subject to the 
rules of law applicable in the absence of a treaty. This was the intention 
of the drafters as revealed by the travaux préparatoires.*® Nevertheless, 
some countries as a matter of comity or special agreement consider soldiers 
on leave and deserters as falling within the purview of the agreement.” 

It was also the intention of the drafters to exclude from the NATO Status 
of Forces Agreement military units whose activities in a receiving state 
were not connected with the North Atlantic Treaty. Netherlands troops, 
for example, frequently enter Belgium to carry on maneuvers not con- 
nected with the North Atlantic Treaty and such forces were not intended to 
be included within the agreement.** 

Military attachés and military aid and assistance group (MAAG) per- 
sonnel are excluded in practice from the operation of the NATO Status of 
Forces Agreement. In the travauz préparatoires it is indicated that mem- 
bers of missions and MAAG groups enjoying diplomatic privileges should 
continue to operate with their established jurisdictional immunities.** The 
status of those not enjoying diplomatic immunity was not discussed.*® 


34 Art. I, par. 1(a), ibid. 

85 Minutes of the Working Group on the Military Status of the Armed Forces of 
NATO Countries (1951) (cited hereinafter as Minutes of the Working Group), pars. 
4-10, MS-R (51) 13. 

86 E.g., The Netherlands, see Hearings, p. 20 (note 63 infra). Panama provides an 
example where jurisdictional arrangements exist in absence of treaty or formal 
agreement. 

87 Minutes of the Working Group (note 35 supra), par. 5. 

88 Ibid., par. 2, MS-R (51) 19. 

38 The status of MAAG personnel in the lower ranks who are entitled to no diplomatic 
privileges whatsoever presents a curious anomaly. For example, under the Mutual De- 
fense Agreement an enlisted man with a MAAG group stationed in London is subject 
to British criminal jurisdiction, although, if he were on NATO duty, he would not be 
subjected to the primary right of Great Britain to exercise jurisdiction for offenses aris- 
ing from the performance of official duty or for offenses against other members of the 
forces. This unsatisfactory result has not been ameliorated either by directives or formal 
treaty. The status of MAAG and mission personnel in NATO countries requires more 
definitive clarification. Personnel attached to the military aid and assistance group usu- 
ally operate as part of the United States Embassy in that country. In Greece, Ethiopia, 
Spain, Thailand, and Yugoslavia, MAAG personnel receive full diplomatic immunity, but 
in Iran, Iraq, Turkey and Saudi Arabia they are subject to the concurrent jurisdiction 
of the United States and the local authorities. On the other hand, in Belgium, Chile, 
Colombia, Cuba, Denmark, Formosa, France, Great Britain, Indochina, Indonesia, Italy, 
Japan, Luxembourg, The Netherlands, Norway, Pakistan and the Philippines their status 
corresponds to that of personnel in the diplomatic mission. See Hearings before a Sub- 
committee of the Committee on Armed Services, U. S. Senate, 84th Cong., 2d Sess., to 
review for the period Dec. 1, 1954, to Nov. 30, 1955, the operation of Art. VII of the 
Status of Forces Agreement (1956), pp. 30-31. 
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D. JURISDICTION OVER THE CIVILIAN COMPONENT 


The receiving state may, under Article VII of the NATO Status of Forces 
Agreement, exercise certain jurisdiction over members of the “‘civilian com- 
ponent.’’ This group is defined in Article I as civilian personnel accom- 
panying the force who are: 

in the employ of an armed service of that Contracting Party, and who 
are not stateless persons, nor nationals of any State which is not a Party 
to the North Atlantic Treaty, nor nationals of, nor ordinarily resident 
in, the State in which the force is located. 


In lieu of defining the civilian component as ‘‘those subject to the military 
law of the sending state,’’ this terminology was adopted because in the law 
of several NATO countries, including France, civilian persons employed by 
a force are not subject to military law.*° The definition in the agreement, 
however, is not easily applicable by the United States because it does not 
clearly include all civilians subject to United States military law. Mer- 
chant seaman, for example, although not employees of the armed services 
may, under certain circumstances, be subject to military law.*' It is doubt- 
ful, however, whether merchant seamen are always included within the defi- 
nition of ‘‘civilian component’’ even under the broader provisions of the 
regulations implementing the Japanese Agreement, which states that the 
civilian component includes civilian employees on United States forces- 
operated vessels and aircraft and excludes persons on contract-operated, 
chartered and general agency agreement vessels.*? 

Neither is the NATO definition of the civilian component sufficient to in- 
clude non-appropriated fund activities employees, technical representatives 
of contractors and Red Cross and United Services Organization personnel, 
because these persons are not ‘‘in the employ of an armed service.’’ The 
more comprehensive Japanese Agreement, on the other hand, includes these 
persons within its protection. Avoidance of the jurisdictional problems 
that these persons present has been achieved by the practice of most NATO 
receiving states of considering them within the civilian component. In the 
bilateral agreement with Turkey implementing the Status of Forces Agree- 
ment,** a specific provision includes within the civilian component: 


employees of United States Government Departments, post exchanges, 
and recreational organizations for military personnel, Red Cross and 
United Services Organization personnel, and technical representatives 
of contractors. 


If these persons are considered part of the civilian component for the pur- 
pose of criminal jurisdiction, logic requires that they be similarly consid- 
ered for purposes of settling claims arising from their activities. Accord- 


40 Minutes of the Working Group (note 35 supra), par. 10, MS-R (51) 18. 

41 U. 8. v. Robertson, 5 U.S.C.M.A. 806, 19 C.M.R. 102; McCune v. Kilpatrick, 53 F. 
Supp. 80 (E.D. Va., 1943) ; In re Berne, 54 F. Supp. 252 (S. D. Ohio, 1944). 

42 See U. S. v. Robertson, cited above, which is in error insofar as it ignores the provi- 
sions of Agreed View No. 3la, Agreed Views of Jurisdiction Sub-Committee, Part II, 
Exercise of Jurisdiction, FEC Pamphlet 27-1, Criminal Jurisdiction in Japan, January, 
1956. 43 T.I.A.S., No. 3020, note 28 supra. 
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ingly, such claims against appropriated and non-appropriated fund activi- 
ties are processed pursuant to the provisions of Article VIII of the Status 
of Forees Agreement, but payment is made from a special fund to which 
these activities contribute. 

In Europe the United States employs numerous displaced persons who 
are formed into labor service units under semi-military discipline. Be- 
cause many are stateless persons, they are not within the definition of ‘‘ civil- 
ian component’’ as defined in Article I of the Status of Forces Agreement, 
although they are subject to United States military law.** The United 
States prefers to consider such persons as members of the force rather than 
as civilian employees for the purpose of asserting criminal jurisdiction. 

The definition of civilian component in the NATO Status of Forces 
Agreement is inadequate in view of these considerations. The agreement 
temporarily regulating the status of the United States forces in Germany 
is more comprehensive and manageable in that it does not attempt to make 
a special category for the civilian component, but instead groups within the 
term ‘‘members of the forces’’: 


[o]ther persons who are in the service of such armed Forces or are at- 
tached to them, with the exception of persons who are [not] nationals 
[of a] sending State and have been engaged in the Federal territory; 
provided that such other persons who are stationed outside the Fed- 
eral territory or Berlin shall be deemed to be members of the forces 
only if they are present in the Federal territory on duty.“ 


E. JURISDICTION OVER DEPENDENTS 


Deficiencies encountered in defining the civilian component apply equally 
to their dependents, who are defined in the NATO Status of Forces Agree- 
ment as ‘‘the spouse of a member of a force or of a civilian component, or 
a child of such member depending on him or her for support.’’** Where 
the spouse is a national of the receiving state the United States does not in 
practice attempt to assert jurisdiction. 

Some confusion with respect to the jurisdiction of the receiving state over 
dependents results from their omission in paragraph 3 of Article VII of 
the Status of Forces Agreement wherein the sending state has the ‘‘ primary 
right to exercise jurisdiction over a member of a force or of a civilian com- 
ponent in relation to’’ offenses solely against the receiving state or against 
another member of the force, civilian component or dependent. This 
means that the primary right to exercise jurisdiction over dependents 
always rests in the receiving state and, accordingly, if the United States 
wishes to exercise jurisdiction over dependents, a waiver of the right to 


44 Letter AGAC-C (M) 153 (Dee. 13, 1954), Department of the Army, dated Dee. 17, 
1954, subject: ‘‘Settlement of Claims Arising from Acts or Omissions of Employees of 
Non-Appropriated Fund Activities in Foreign Countries.’’ 

45 Note 26 supra. 

4¢ Art. 1, par. 7, Convention on the Rights and Obligations of Foreign Forces and 
Their Members in the Federal Republic of Germany. T.I.A.S., No. 3425. 

47 Art. I, par. 1(c), NATO Status of Forces Agreement, note 4 supra. 
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exercise primary jurisdiction must be secured from the receiving state. 
Nevertheless dependents are for operational purposes usually considered 
subject to the same jurisdictional provisions as members of the forces.** 

Under the Japanese Agreement, parents and children over 21 may be de- 
pendents ‘‘if dependent for over half of their support upon a member of 
the United States armed forces or civilian component.’’ Again, the broader 
terms of the German Agreement are more manageable as well as more ad- 
vantageous to the United States. Members of the forces include, besides 
spouses and children, ‘‘close relatives who are supported by [members of 
the forces] . . . and for whom such persons are entitled to receive material 
assistance from the forces.’’ *° 


F’. UNITED STATES JURISDICTION OVER OFFENSES 


1. Extent of Military Law 


The sending state, pursuant to Article VII of the Status of Forces Agree- 
ment, has the right to exercise exclusive criminal jurisdiction over persons 
subject to its military law ‘‘with respect to offences, including offences re- 
lated to its security, punishable by the law of the sending State, but not by 
the law of the receiving State.’’°° The United States continues to exercise 
its exclusive jurisdiction over purely military offenses such as absence with- 
out leave or desertion. The internal discipline of the forces with respect to 
purely military offenses remains, therefore, unaffected by the Status of 
Forces Agreement. 

The receiving state conversely has exclusive jurisdiction over offenses 
which violate local law only and not the law of the sending state. Few of- 
fenses fall within the exclusive jurisdiction of the receiving state if it can 
be established that the violation of local law constitutes conduct of such a 
nature as to bring discredit on the armed forces chargeable under Article 
134 of the Uniform Code of Military Justice.** The application of Article 
134 is particularly significant because, if the act is within the exclusive 
jurisdiction of the receiving state, no possibility of securing a waiver of 
jurisdiction under paragraph 3(c) of Article VII of the Status of Forces 
Agreement exists. If the act is chargeable under Article 134, however, a 
waiver of jurisdiction can be requested, and the receiving state must, ac- 
cording to the Status of Forces Agreement, give it ‘‘sympathetic considera- 
tion.’’ Therefore, in view of the United States policy to minimize the ef- 


48 Par. 4b, AEZ Cir. Nr. 550-50, April 13, 1956, Criminal Jurisdiction of Foreign Tri- 
bunals over Army Personnel, Headquarters, USAREUR Communications Zone. 

49 Art. I(7), note 14 supra. 

50 Art. VII, par. 2(a), NATO Status of Forces Agreement, note 4 supra, 

51 Art, 134, U.C.M.J. (note 22 supra), provides: 

‘*Though not specifically mentioned in this chapter, all disorders and neglects to the 
prejudice of good order and discipline in the armed forces, all conduct of a nature to 
bring discredit upon the armed forces, and crimes and offenses not capital, of which per- y 
sons subject to this code may be guilty, shall be taken cognizance of by a general or spe- 
cial court-martial, according to the nature and degree of the offense, and punished at the 
discretion of that court.’’ 
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fect of foreign jurisdiction over United States forces,*? a broad construction 
of Article 134 of the Uniform Code has been found desirable. 

The practical import of such a construction is illustrated by the fact that 
one of the criminal offenses of which Americans abroad are most frequently 
accused is the infliction of personal injuries through simple negligence usu- 
ally resulting from the operation of a motor vehicle.** United States 
military law recognizes that negligent homicide is an offense violative of 
either the first or second clause of Article 134,°* but merely causing per- 
sonal injuries as a result of simple negligence does not automatically 
constitute an offense under the Uniform Code of Military Justice.*® Nor 
is every violation of foreign law an offense in violation of Article 134. 
The criteria for establishing a transgression of Article 134 is that the 
violation of foreign law must either be a disorder or neglect to the 
prejudice of good order and discipline or it must bring discredit upon the 
armed forces.*® If causing personal injuries through simple negligence is 
violative of the criminal law of the receiving state, in view of the strong dis- 
favor that such conduct imports to the armed forces and the grave problem 
of automobile accidents, it can be argued with persuasiveness that causing 
personal injuries through the negligent operation of a motor vehicle may 
constitute a violation of Article 134 of the Uniform Code of Military Justice. 
A waiver of the primary right to exercise jurisdiction can, accordingly, be 
sought. 


2. Avoidance of the Exercise of Dual Jurisdiction 


The Status of Forces Agreement denominates the concurrent jurisdiction 
of the sending state as primary where the offense is: 


solely against the property or security of that State, or . . . solely 
against the person or property of another member of the force or civil- 
ian component of that State or . . . dependent; “a 


Under this provision, when a United States soldier robs another United 
States soldier, he commits an offense within the primary right of the United 
States to exercise jurisdiction. If the theft is followed by a wrongful dis- 
position of the goods to a receiving-state national, an offense is com- 
mitted within the jurisdiction of the receiving state. The proper ad- 
ministration of criminal justice requires, however, that in criminal cases 
wrongful acts arising from the same circumstances be adjudicated at a 
single trial. Therefore, where the principle aspect of the case involves 
an offense against a member of the forces, the United States, in order to 
avoid a foreign trial, must urge the local authorities to accept the United 

528. Rep. 2558, 84th Cong., 2d Sess., on the Operation of Art. VII, NATO Status of 
Forces Treaty (1956), p. 3. This policy is also inferred from the terms of Art. VIII. 
Department of Defense Directive 5525.1, Nov. 3, 1955, ‘‘Status of Forces Policies and 
Information’’; reproduced in Hearings (note 7 supra). 

53 This is a criminal offense in Canada, the United Kingdom, Japan, and France, and 
most other NATO countries. 

54U. §. v. Kirchner, 1 U.8.C.M.A. 477, 4 C.M.R. 69. 


55 U. 8. v. Eagleson, 11 C.M.R. 893. 56 U. S. v. Wolverton, 10 C.M.R. 641, 643. 
57 Art. VII, par. 3(a) (i), NATO Status of Forces Agreement, note 4 supra. 
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States’ disposition of the entire circumstances. In serious cases little diffi- 
culty is encountered. For example, if a soldier kills his American wife, 
the United States has the primary right to exercise jurisdiction over the 
homicide, but the receiving state may have jurisdiction over lesser included 
offenses, such as breach of the peace or illegal possession of firearms. <Au- 
thorities of the receiving state are usually willing in such a case to waive 
their primary right to exercise jurisdiction, but for less serious offenses 
disposition of the affair in one criminal trial is more difficult to achieve. 

The necessity of making a complete disposition of an offense in a single 
trial is demonstrated by a typical example. If a United States soldier who 
misappropriates an Army vehicle is involved in a hit-and-run accident in 
which the victim is a national of the receiving state, he has committed two 
separate offenses against the law of both the sending and receiving states. 
However, the sending state would have primary jurisdiction over the mis- 
appropriation, while the receiving state would have primary jurisdiction 
over the hit-and-run offense. If no waiver of jurisdiction is secured and 
two trials are held, the accused may plead for leniency before the receiving- 
state tribunal on the ground that he is about to be tried by court-martial 
for theft of a vehicle. The same accused in a trial by court-martial may 
then plead in mitigation of the sentence that he has already been tried and 
sentenced by a foreign tribunal for a crime arising out of the same circum- 
stances. Such tactics have met with some success. It has been found that 
this danger as well as the inconvenience of two trials can best be avoided by 
obtaining waivers of jurisdiction and trying all aspects of the case at once. 

Furthermore, a crime is not within the primary right of the sending state 
to exercise jurisdiction over it unless it is ‘‘solely’’ against the person or 
property of a person connected with the sending-state forces. The word 
‘‘solely’’ is highly restrictive and therefore if the victims of a single wrong- 
ful act include a receiving-state national, the offense is subject to the pri- 
mary right of the receiving state to exercise jurisdiction and the United 
States must secure a waiver in order to exercise its jurisdiction. 


3. Offenses Arising from the Performance of Official Duty 


Offenses by members of the forces, or the civilian component, ‘‘arising 
out of any act or omission done in the performance of official duty’’ are 
within the primary right of the sending state to exercise jurisdiction under 
both the NATO Status of Forces Agreement and the Japanese Agreement. 
Official duty is determined in Japan pursuant to a provision in the official 
minutes annexed to the Japanese Agreement which states that: 


Where a member of the United States armed forces or a civilian com- 
ponent is charged with an offense, a certificate issued by or on behalf 
of his commanding officer stating that the alleged offense, if committed 
by him, arose out of an act or omission done in the performance of of- 
ficial duty, shall in any judicial proceeding be sufficient evidence of the 
fact unless the contrary is proved. 


58 Par. 3(a) (ii), Agreed Official Minutes Regarding Protocol to Amend Article XVII 
of the Administrative Agreement, Sept. 29, 1953, note 5 supra. 
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It was further agreed in Japan that ‘‘any proof to the contrary should be 
presented to the Joint Committee for consideration.’’*® Thus an officially 
sanctioned method of determining official duty was provided by agreement. 

The working group drafting the Status of Forces Agreement considered 
that only the authorities of the force could decide whether an act was com- 
mitted in the performance of official duty.*° In view of the travaux pré- 
paratoires, it appears to be the Department of Defense position that official 
duty determinations by a commanding officer should be final.*t Neverthe- 
less, some confusion on this point arose when the Senate Foreign Relations 
Committee in April, 1953, considered the agreement prior to its submission 
for the Senate’s advice and consent. The Legal Adviser of the Depart- 
ment of State testified that the courts of the receiving state could determine 
the duty status of the accused.**? In contrast to the testimony of the De- 
partment of State representative, Major General (then Brigadier General) 
Hickman, The Judge Advocate General of the Army, testified in March, 
1955, before a subcommittee of the Senate Armed Services Committee 
that, although Turkey had interpreted the treaty as vesting in the Turkish 
courts final authority to determine official duty status, it was neverthe- 
less the Department of Defense’s position that official duty determina- 
tions in all countries should properly rest with the authorities of the send- 
ing state.** 

Great Britain, in enacting the legislation necessary to implement the 
Status of Forces Agreement, specified that British courts may determine 
whether the offense occurred during the performance of official duties.” 
The certificate of the commanding officer under the British statute is con- 
sidered determinative evidence unless the contrary is shown. The British 
position was the result of Parliamentary criticism of a proposal that the 
certificate of official duty status as issued by the sending state be final.** 

It has been argued in support of the United States position that deter- 
minations of duty status by the sending state are similar to statements of 
status issued by the Department of State which conclusively declare who is 
entitled to diplomatic status.** 


59 Agreed View No. 43, note 42 supra. 

60 ‘*The Working Group had considered that only the authorities of the force could 
decide in the case of an offence whether or not it had been committed in the performance 
of official duty. Since Article VII dealt with criminal offences, it was desirable to en- 
sure that punitive action could be taken as promptly as possible, which would rule out 
the possibility of intervention by an arbitrator.’’ Par. 8, D. R. (51) 41. Minutes of 
the Working Group, note 35 supra. 61 Hearings (note 7 supra), p. 302. 

62 Hearings before Committee on Foreign Relations, U. 8. Senate, 83d Cong., 1st Sess., 
on Status of the North Atlantic Treaty Organization, Armed Forces, and Military Head- 
quarters (1953), p. 71. 

63 Hearings before a Subcommittee of the Committee on Armed Services, U. S. Senate, 
84th Cong., Ist Sess., to Review the Operation of Art. VII of the Status of Forces Agree- 
ment (1955), p. 28. 

64 The Visiting Forces Act of 1952, 15 & 16 Geo. VI, and 1 Eliz. II e. 67; 32 Hal- 
bury’s Statutes of England (2d ed.) 985. The Status of Forces Agreement became ef- 
fective in Great Britain on June 13, 1954. 65 See Hearings (note 63 supra), p. 30. 

66 Ibid. 
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That the phrase ‘‘ performance of official duty’’ was not intended to em- 
brace a legal concept peculiar to a single nation is revealed by the minutes 
of the working group drafting the Status of Forces Agreement. Concepts 
of the seope of official duty differ. In Turkey, for example, it was long the 
position of Turkish authorities that if a Turk were killed as a result of the 
negligent operation of an automobile driven by a member of a visiting force, 
it could not constitute an act committed in the performance of official duty 
because the official duty did not contemplate the killing of a Turk.** 

Because it is in the United States’ interest to apply a broad concept of 
‘‘official duty’’ in order to retain the primary right to exercise jurisdic- 
tion,®*? the ultimate benefit of the act in question to the United States is 
used as the criterion. In conformity with this test a member of the forces, 
while traveling to and from work or on a permanent change of station in a 
privately owned vehicle, can properly be considered as performing official 
duty for jurisdictional purposes. The travel is authorized and its purpose, 
to arrive at the duty station, is in a large part to serve the Government.* 
The importance of this concept of official duty is manifest. In a one-year 
period, among approximately 1,000 cases in which French authorities were 
notified that the United States had the primary right to exercise jurisdic- 
tion because the act occurred during the performance of official duty, over 
400 involved travel in a private vehicle, much of which was to and from 
work. This concept of official duty does not develop further claims prob- 
lems under Article VIII of the NATO Status of Forces Agreement because 
United States personnel are required to maintain private insurance upon 
their own vehicles.*® French acquiescence in the interpretation is perhaps 
encouraged by a similar concept of official duty in French military law.” 
Official duty as including travel to and from work is disputed in Japan. 


III. ReportTING THE EXERCISE OF CRIMINAL JURISDICTION 


When the NATO Status of Forces Agreement received the advice and 
consent of the Senate, considerable concern was expressed with respect to 
its jurisdictional provisions. The resolution of advice and consent of the 
Senate included the following statements, inter alia: 


2. Where a person subject to the military jurisdiction of the United 
States is to be tried by the authorities of a receiving state, under the 
treaty the commanding officer of the Armed forces of the United States 
in such state shall examine the laws of such state with particular ref- 


66a A law of July 16, 1956, brings the Turkish law in this respect into conformity 
with the practice in other NATO countries. 67 Note 52 supra. 

68 Par. 2c, AEZ Cir. Nr. 550-50, April 13, 1956, note 48 supra. 

69 The military commanders, however, must specially require that travel to and from 
work be included within the insurance coverage because in some countries, such as France, 
such travel is not covered in the standard insurance contract. 

70 Tigniéres, Cass. Crim., June 12, 1947, wherein it was determined that travel between 
the place of duty and the place of residence was ‘‘en service commande’’ and that French 
military authorities had the power to make final determination of this question. 
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erence to the procedural safeguards contained in the Constitution of 
the United States; 

3. If, in the opinion of such commanding officer, under all the cir- 
cumstances of the case, there is danger that the accused will not be 
protected because of the absence or denial of constitutional rights he 
would enjoy in the United States, the commanding officer shall request 
the authorities of the receiving state to waive jurisdiction in accordance 
with the provisions of paragraph 3 (c) of article VII (which requires 
the receiving state to give ‘‘sympathetic consideration’’ to such re- 
quest), and if such authorities refuse to waive jurisdiction, the com- 
manding officer shall request the Department of State to press such 
request through diplomatic channels and notification shall be given by 
the executive branch to the Armed Services Committees of the Senate 
and House of Representatives ; 


The armed services have designated, for the purpose of implementing this 
resolution, ‘‘commanding officers’’ for all countries exercising criminal 
jurisdiction over United States forces. It is incumbent upon them to in- 
sure adherence to the jurisdictional agreements, and to report any possible 
breaches. 

In France it is required that (a) persons protected by the NATO Status 
of Forces Agreement will report to their immediate commanding officer any 
incidents or accidents which may give rise to the exercise of French juris- 
diction ; (b) military commanders in cases where the French may have juris- 
diction will report this information, together with all pertinent data, to a 
higher command, preferably one with a judge advocate."* The impact of 
foreign jurisdiction is then reported in detail to the Judge Advocate Gen- 
eral of each service at least twice a year,’* and in important cases the higher 
command and the Judge Advocate General concerned are notified immedi- 
ately. Similar procedures are in effect in every country which may exercise 
criminal jurisdiction over United States forces. 

To secure complete coverage and permit the armed services to meet their 
responsibilities, reports must be made for all incidents in which a person 
subject to the Uniform Code of Military Justice is involved and where a 
person not subject to the Uniform Code is injured, killed, or his property 
has been damaged, lost, or destroyed. Although it may appear initially 
that the person subject to military jurisdiction is not at fault and no 
criminal liability is evident, an accurate and timely report of the incident 
is desirable in view of the fact that liability in receiving states may be 
based upon concepts and regulations not immediately apparent, and that 
the injured party has the right in certain Continental countries to bring a 
direct criminal action without consulting the prosecutor. 

The burden of reporting the great bulk of acts or incidents to a higher 
headquarters in the Army falls on the already paper-burdened company 
commander. He may be consoled only by the thought that the NATO 
Status of Forces Agreement was not designed as a wartime measure and 
that, should hostilities ever break out, neither sending nor receiving states 


71 See pars. 6-7 AEZ Cir. Nr. 550-50, note 48 supra. 
72 Art. XI, Department of Defense Directive 5525.1, Nov. 3, 1955, note 52 supra. 
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should properly expect the agreement to remain effective for very long." 
The concern of the small unit commander with these jurisdictional ques- 
tions is particularly necessary because of the policy that disciplinary action 
should never be taken against any person pending the determination of 
where the primary right to exercise jurisdiction is vested. If military juris- 
diction is exercised before the primary right to exercise jurisdiction is ob- 
tained, and subsequently the receiving state asserts its jurisdiction, the of- 
fender may plead the so-called ‘‘double jeopardy’’ provisions of paragraph 
8 of Article VII of the Status of Forces Agreement as a bar to the receiv- 
ing state’s action.”* 


IV. DETERMINATION OF THE Primary RIGHT TO EXERCISE JURISDICTION 


In France all reports of incidents received from Army unit commanders 
are reviewed by judge advocates or other legal personnel.”* Besides the 
obvious advantage of securing uniformity in recommendations, this review 
by judge advocates or legal officers has the effect of obtaining greater re- 
spect on the part of the receiving state for decisions of the United States 
with respect to its wish to assert the right to exercise primary jurisdiction. 

In France when the United States Army commander has determined, 
with the advice of his judge advocate, that the right to exercise primary 
jurisdiction over an offense by military personnel has vested in the United 
States, he is directed to: 


inform the appropriate local French procureur of the nature of the in- 
cident by letter in French, or by a letter in English accompanied by a 
French translation. ... {Which shall include the following state- 
ment:] ‘‘The United States authorities have not waived their exclusive 
(or primary) jurisdiction over the incident. Unless a reply hereto is 
received within 10 days, the United States will proceed with appropri- 
ate disposition of this case.’’ *® 


If the procureur questions the United States’ right to exercise primary 
jurisdiction, it has been found that a more dispassionate solution can be 
achieved by resolving the dispute on a national level; e.g., in France be- 
tween a representative of the French Ministry of Justice and a representa- 
tive of the United States Army, Europe, which is responsible for NATO 


73 Art. XV, par. 2, of the NATO Status of Forces Agreement provides that in the 
event of hostilities any provision of the agreement can be suspended unilaterally with 
60 days’ notice. 

74 Art. VII, par. 8, NATO Status of Forces Agreement provides: 

‘* Where an accused has been tried in accordance with the provisions of this Article by 
the authorities of one Contracting Party and has been acquitted, or has been convicted 
and is serving, or has served, his sentence or has been pardoned, he may not be tried 
again for the same offence within the same territory by the authorities of another Con- 
tracting Party. However, nothing in this paragraph shall prevent the military authori- 
ties of the sending State from trying a member of its force for any violation of rules 
of discipline arising from an act or omission which constituted an offence for which he 
was tried by the authorities of another Contracting Party.’’ 

75 Par. 8a, AEZ Cir. Nr. 550-50, note 48 supra. 
76 Par. 8a(4d), ibid. 
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Status of Forces problems for all United States armed services in France. 
In Japan liaison at the national level is accomplished by a joint committee 
established by Article XXVI of the Administrative Agreement. The joint 
committee is precluded from negotiating waivers because the decision of the 
local prosecutor with respect to waivers is final. 

Delay, a perennial problem in legal procedure, is an additional hazard if 
two authorities having power to exercise jurisdiction cannot decide which 
shall first act. Where the right to exercise jurisdiction is denominated as 
primary or secondary between two states, procedures must be devised to in- 
form the other state whether the state holding the right to exercise primary 
jurisdiction will act. This must be determined with reasonable dispatch. 
In Japan the problem is partially solved by a subsidiary agreement which 
specifies that : 


When written notification has been made to either United States or 
Japanese authorities by the authorities of the other State of the com- 
mission of an alleged offense by a member of the United States armed 
forces, the civilian component, or a dependent, over which Japan has 
the primary right to exercise jurisdiction, Japan shall, through the 
Ministry of Justice, advise the legal office of the headquarters in Japan 
of the branch of the armed forces of which the accused is a member, 
whether it will exercise jurisdiction by bringing an indictment in the 
case. If the above advice is not received by the legal office concerned 
within [5 days after the date of the original notification of alleged of- 
fense for offenses punishable under Japanese law by confinement for 
six months or less and for minor offenses, or 20 days after the date of 
original notification of alleged offense for offenses punishable under 
Japanese law by confinement for more than six months] ... or if 
notice is received that Japan will not bring an indictment, the United 
States may exercise jurisdiction in any such case. . . . When written 
notification has been made to either United States or Japanese authori- 
ties by the authorities of the other State of the commission of an alleged 
offense by a member of the United States armed forces or the civilian 
component, over which the United States has the primary right to ex- 
ercise jurisdiction . . . [because the offense was committed in line of 
duty against Japanese nationals] the United States shall, through the 
commanding officer of the alleged offender, advise the chief procurator 
of the district in which the alleged offense occurred whether it will 
exercise jurisdiction. When the chief procurator concerned does not 
receive the advice mentioned above within 10 days, counting from the 
day after the date of the original notification of the alleged offense, 
Japan may exercise jurisdiction in any such case.** 


That the United States does not waive its right to exercise primary juris- 
diction does not require that the accused be tried by court-martial or disci- 
plined under Article 15 of the Uniform Code of Military Justice. The 
United States is merely required to investigate the case at least informally 
and to take appropriate action. If no action is taken, it is the United States 
view that the receiving state may not assert a right to exercise jurisdiction 
until the United States formally waives its primary right to jurisdiction.” 


77 Note 5 supra. 78 Agreed View No. 40, note 42 supra. 
79 But see the issue of the Whitley case, infra. 
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V. WAIVERS OF JURISDICTION 
A. IN GENERAL 


The Status of Forces Agreement and the Japanese Administrative Agree- 
ment both contain a provision stating that: 


The authorities of the State having the primary right shall give sym- 
pathetic consideration to a request from the authorities of the other 
State for a waiver of its right in cases where that other State considers 
such waiver to be of particular importance.*° 
The significance of this waiver provision is evidenced by the fact that in 
the one-year period, December 1, 1954, to November 30, 1955, in the North 
Atlantic Treaty area, a waiver of local jurisdiction was obtained in 2,840 
eases, over half the number of offenses subject to foreign jurisdiction.** 
The Department of Defense has reported that the Army secured a waiver 
of jurisdiction in over 83 percent of the offenses subject to the jurisdiction 
of NATO countries.** In Japan the percentage of waivers, 95 percent, is 
significantly higher for this one-year period,** and the worldwide figures 
indicate that waivers of jurisdiction were obtained in 66 percent of all 
eases subject to foreign jurisdiction.** The high percentage of waivers is 
in a large measure due to informal as well as formal agreements with re- 
ceiving-state authorities, which provide that the receiving state will nor- 
mally waive its right to exercise primary jurisdiction. The agreement with 
The Netherlands supplies an example of a formal provision encouraging 
waivers. It states: 


The Netherlands authorities, recognizing that it is the primary respon- 
sibility of the United States authorities to maintain good order and 
discipline where persons subject to United States military law are con- 
cerned, will, upon request of the United States authorities, waive their 
primary right to exercise jurisdiction under Article VII [NATO SOF] 
except where they determine that it is of particular importance that 
jurisdiction be exercised by the Netherlands authorities.* 


Deputy Under Secretary of State Murphy recently testified to the existence 
of other agreements which ‘‘are classified at the request of the other gov- 
ernments involved largely because of the generosity of these arrangements 
to our forces.’’ ** 

A further reason for the large percentage of waivers has been the estab- 
lishment in many areas of a co-operative and friendly relationship between 
local prosecutors and representatives of the military forces. That the mili- 
tary discipline of the visiting forces remain strong and effective is in the 

80 Art. VII, par. 3(¢), NATO Status of Forces Agreement, note 4 supra; par. 3(c), 
Protocol to Amend Article XVII of the Administrative Agreement, note 5 supra. 


81 Hearings (note 7 supra), p. 572. 82 Ibid., p. 573. 
83 Ibid., p. 608. 84 Tbid., p. 562. 


85 Par. 3, Annex to Agreement Between the United States and The Netherlands Con- 
cerning Stationing of United States Armed Forces in The Netherlands, Aug. 13, 1954. 
T.I.A.8., No. 3174. See also Art. II, Agreement between the United States and Greece 
concerning the Status of United States Forces in Greece, Sept. 17, 1956, T.I.A.S., 


No. 3649. 86 Hearings (note 7 supra), p. 167. 
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interests of the receiving state. This can best be accomplished where the 
forces are permitted to discipline breaches of the law promptly and with 
minimum outside interference. The French Minister of Justice has di- 
rected local prosecutors in conformity with this reasoning to waive French 
jurisdiction for ordinary breaches of the peace not involving excessive 
violence or private rights.*’ 

Although the Status of Forces Agreement and the Japanese Agreement 
indicate that waivers are to be requested only in cases of particular im- 
portance, it is the United States policy to attempt to secure a waiver of 
jurisdiction from the receiving-state authorities in practically all cases.** 
It is, however, always incumbent upon the United States to specify a rea- 
son for the request in order to comply with the terms of the agreements. 
One reason for a waiver of jurisdiction is that sanctions peculiar to mili- 
tary jurisdiction may be considerably more effective in securing compliance 
with the law than the sometimes less rigid sanctions of civilian courts. Be- 
sides the ordinary penal sanctions available to the military courts, a dis- 
honorable discharge or a dismissal from the service can be adjudged by a 
court-martial. Non-judicial punishments may be imposed pursuant to Ar- 
ticle 15 of the Uniform Code of Military Justice or the accused can be 
transferred to another country. It has been alleged from time to time that 
the sentences of foreign courts have not been commensurate with the serious- 
ness of the crime and that consequently the discipline of the forces has suf- 
fered,**® but the criticism may not be entirely accurate because it has been 
in reply to complaints that foreign justice is harsh or otherwise unfair.*° 
Several cases, however, do indicate that some offenses, severely punished 
under military law, are looked upon with more benevolence by a foreign 
court." Emphasis on this aspect as a reason for the request for a waiver 
of the right to exercise jurisdiction can lead, not to a grant of more waivers, 
but to increased sentences in receiving states. 


87 Sec. V, Circular from French Minister of Justice to the Procureurs Généraux, Sub- 
ject: ‘‘Allied Forces Stationed in France by Virtue of the North Atlantic Treaty,’’ 
translated by Headquarters, United States Army Europe Communications Zone, August, 
1953. 88 Note 52 supra. 

89 Hearings on H. R. 3744 and H. R. 7646, Subcommittee of the House Committee on 
Armed Services, 84th Cong., 2d Sess., p. 6907; see also Hearings (note 7 supra), pp. 
167, 175. 90 Hearings (ibid.), p. 175. 

91 Letter from General Gruenther to Representative Udall, dated March 1, 1956, Hear- 
ings (note 7 supra), p. 946; see also the case of Airman Third Class Jose E. Montijo, 
Newsweek, Feb. 20, 1956; also list of U. S. personnel subject to U. S. military law con- 
fined in foreign penal institutions as of May 31, 1955, Hearings (note 7 supra), p. 337. 
Several years ago a civilian employee of the Army in France killed his wife by what was 
described as a ‘‘physical beating characterized by the utmost savagery.’’ France, pur- 
suant to the agreement then effective, had primary jurisdiction and accordingly the 
juge d’instruction intended to send the case to a tribunal correctionnel, which could 
only impose a sentence of up to five years. A United States Senator interceded in the 
case, however, and as a result of discussion between the United States Embassy and the 
French Minister of Justice, a waiver of jurisdiction was obtained. The accused was 
tried by general court-martial, convicted of murder and sentenced to life imprisonment. 
U.S. v. Grisham, 4 U.S.C.M.A. 694, 16 C.M.R. 268. 
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B. THE EFFECT OF A WAIVER OF JURISDICTION 


Whether a waiver of jurisdiction is an irrevocable alienation of the power 
of the state to punish is not clear from the terms of the Status of Forces 
Agreement. The subject is of considerable importance if the state to which 
jurisdiction is waived fails to assert jurisdiction over an accused, or if the 
state lacking a primary right to exercise jurisdiction asserts jurisdiction 
without first securing a waiver. 

A case now in litigation involving an Air Force officer stationed in France 
has raised several questions with respect to the effect of a waiver of jurisdic- 
tion by the receiving state. In November, 1953, Major Whitley, an Air 
Force officer stationed in France with a NATO headquarters, suffered a 
blowout while driving to his home from Paris where he had attended a social 
function. The car crashed into a tree and a passenger, a Canadian officer, 
attached to the same NATO headquarters, was killed. The cause of the 
blowout was never established, although it was later alleged that the tire 
had been deliberately slashed in Paris as an anti-American gesture. Pur- 
suant to a request of Air Force authorities, the public prosecutor of Corbeil 
on January 7, 1954, agreed to waive French jurisdiction over the incident. 
An informal Air Force investigation, not conducted under Article 32 of 
the Uniform Code of Military Justice, concluded that evidence was insuffi- 
cient to warrant court-martial charges against Major Whitley for the death 
of the Canadian officer. Whitley’s insurance company refused the demand 
of the Canadian officer’s widow for compensation on the ground that civil 
liability was not established. The widow, who under Canadian law could 
receive no pension, since the husband was not killed while on duty, on Jan- 
uary 19, 1954, initiated a suit against Major Whitley in a French criminal 
court, relying upon a provision of the French Code of Criminal Procedure 
which permits a criminal court to adjudicate the civil claim arising from 
the criminal act.®°* Among the issues considered by the French courts was 
the effect of the prosecutor’s ‘‘waiver’’ of jurisdiction. It was argued on 
behalf of Major Whitley that the waiver by the prosecutor divested criminal 
jurisdiction from the French courts. The Tribunal Correctionnel of Cor- 
beil rejected this argument, and the judgment against Major Whitley was 
affirmed on appeal to the Cour d’Appel of Paris.** The Cour d’Appel in- 
terpreted the act of the prosecutor not as a judicial act but as a simple act 
of discretion made in the interests of policy which was by no means ir- 
revocable and unconditional. On the contrary, the court considered that 
French judicial competence remained as long as the United States authori- 
ties took no judicial action within the meaning of paragraph 8 of Article 


92 Arts. 145 and 182, Code d’Instruction Criminelle. The origin of this procedure is 
examined by Esmein, A History of Continental Criminal Procedure 143-144 (Boston, 
1913). Somewhat similar procedures exist in Belgium, Luxembourg, The Netherlands, 
Italy and Turkey. 

%8 Copies of these opinions secured from Colonel Howard 8. Levie, Washington, D. C. 
It is understood that the Whitley case is on appeal to the Cour de Cassation. Contra: 
eases of Zerfoss (see note 6 supra); Saccomandi, Cour d ’Appel de Paris, Nov. 23, 1954; 
Lantagne, Cour d’Appel de Paris, Dec. 13, 1954; Sykes, Cour d’Appel de Bourges, July 
1, 1954. 
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VII of the Status of Forces Agreement.** The action of the military au- 
thorities in investigating the case and in deciding that no grounds for prose- 
cution existed, was not considered an action sufficiently judicial to preclude 
the reassertion of jurisdiction.** The lower court had stated that whatever 
the effect of the prosecutor’s action, it could not affect the right of a person 
to initiate a criminal action pursuant to the provisions of the Code of Crim- 
inal Procedure. The Cour d’Appel lent support to this more extreme posi- 
tion. 

The result in the Whitley case can be criticized on several grounds. 
First, a waiver of the right to exercise jurisdiction is of significance only 
if it can bring certainty into the administration of justice. Because justice 
is not served if two jurisdictions are disputing who shall first act, the pur- 
pose of a waiver is only served if this dispute is resolved quickly and with 
finality. Second, the Status of Forces Agreement concerns the exercise of 
jurisdiction rather than the creation of jurisdiction. It designates the state 
which is first competent to exercise jurisdiction, leaving to the other state a 
subsidiary right. Because the purpose of the agreement is to prevent a 
criminal case from being referred to two states, the agreement must indi- 
cate where jurisdiction is to be exercised and prevent the exercise of juris- 
diction by the second state. Therefore the waiver is purposeless unless it 
is an insulation from the waiving state’s exercise of criminal jurisdiction. 

The French court did not consider the ambiguity between the French and 
English texts of the waiver clause in the treaty. The English text states: 
‘‘The authorities of the State having the primary right shall give sympa- 
thetic consideration to a request from the authorities of the other State for 
a waiver of its right. ...’’ The French text provides: ‘‘ Les autorités de 
Etat qui a le droit d’exercer par priorité sa juridiction examinent avec 
bienveillance les demandes de renonciation a ce droit, présenteés par les 
autorités de l’autre Etat... .’’ The key word in the French text, ‘‘re- 
nonciation,’’ a word having connotations of irrevocability, may properly 


' be rendered ‘‘renunciation.’’ The French word for waiver is ‘‘dessaisisse- 
ment.’’ However, both the French and English texts are equally authori- 

. tative and such ambiguity as exists can only be resolved by agreement. 

‘ The purpose of paragraph 3 of Article VII of the NATO Status of Forces 

: Agreement would not be achieved unless the waiver were binding upon the 

" injured party. Diplomatic immunity protects the diplomat against direct 

t proceedings brought by the victim as well as those brought by authorities 


of the state. 

le Moreover, the NATO Status of Forces Treaty waiver provisions refer to 
the right of states to exercise jurisdiction rather than the right of states to 
investigate. By the terms of the treaty a waiver is in the nature of an in- 
ds, ternational courtesy extended by one state at the request of the other; it is 
not a mere decision of an individual not to prosecute a case.** It would be 


C. 

ra: 94 Note 74 supra. 

54; %5 See U. S. v. Werthman, 5 U.8.C.M.A. 440, 18 C.M.R. 64. 

uly %6 The Whitley case is discussed in 43 Revue Critique de Droit International Privé 602 


(1954) by Professor Leauté. 
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impractical and unjust to require the state to which the right to exercise 
jurisdiction is waived to institute formal proceedings against an accused if 
no ground for prosecution exists, or if stringent measures not placing an 
accused in jeopardy are imposed. These views of a waiver presuppose the 
existence of a high degree of mutual trust and confidence between the au- 
thorities of the receiving and sending states. This is natural and proper, 
inasmuch as the very foundations of NATO are grounded on the belief that 
such trust and confidence not only exist but are capable of being extended 
and deepened by the common ties and experiences which NATO provides. 


C. THE EFFECT OF CIVIL COMPLAINT UPON A WAIVER OF JURISDICTION 


A waiver of the right to exercise jurisdiction is not as easily obtained if a 
victim has instituted a complaint. Prior to trial in France, a request for a 
waiver of jurisdiction where a victim has instituted a criminal action must 
be processed through the French Ministry of Justice in Paris rather than 
by the local prosecutor, who otherwise could grant the waiver.*’ Once trial 
is commenced, only the judge can discontinue the action or grant a waiver.*® 

Experience indicates that prompt and efficient processing of civil claims 
can reduce the number of criminal prosecutions against United States per- 
sonnel and increase the numbers of waivers of jurisdiction, or reduce the 
severity of sentences. This is particularly true in countries such as France, 
which permit an injured person to institute a criminal action in the same 
proceedings as the plea for civil damages by means of a citation directe. 
The civil party, however, is less prone to initiate such an action if his own 
damages are settled. Accordingly, military commanders by giving close 
and prompt attention to civil claims may avoid the harassment of a criminal 
proceeding. 

Prompt settlement of civil claims can be expedited by liaison with in- 
surance companies who may find an advantage in forestalling the filing of 
a civil-criminal action. Liaison with the claims authorities of the receiving 
state also is necessary because, under Article VIII, paragraph 5, of the 
Status of Forces Agreement, claims in favor of receiving-state nationals 
arising from acts or omissions 


of members of a force or civilian component done in the performance 
of official duty, or out of any other act, omission or occurrence for 
which a force or civilian component is legally responsible, and causing 
damage in the territory of the receiving State to third parties, other 
than any of the Contracting Parties, shall be dealt with by the receiv- 
ing State in accordance with the following provisions: 


(a) Claims shall be filed, considered and settled or adjudicated in 
accordance with the laws and regulations of the receiving State with 
respect to claims arising from the activities of its own armed forces.” 


The claims problems of the United States are not solved by this provision. 
On the contrary, the settlement of claims may be more difficult, particularly 


97 Sec. V, par. 4, Circular from French Minister of Justice (note 87 supra). 

98 See Rafalovitch, Tribunal Correctionnel de Fontainebleau, July 4, 1955. 

99 Note 4 supra. NATO Status of Forces claims arising in the United States are 
processed by the procedure set forth in Army Regulations 25-50, April 20, 1955. 
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if the procedures of the receiving state provide inadequate or infrequent 
remedies. If the claim arises out of tortious acts or omissions not done in 
the performance of official duty, the Status of Forces Agreement establishes 
the procedures for disposition, but the provisions of the Foreign Claims 
Act *°° provide authority for payment if committed by members of the force 
or civilian component, but not by dependents. Accordingly, the military 
commander, in order to avoid many criminal prosecutions, finds it advisable 
to publicize claims procedures and encourage their use by the local popula- 
tion in lieu of litigation. In so doing he must not violate United States 
statutes and regulations forbidding Government personnel from soliciting 
claims against the Government.* The prohibition does not prohibit Gov- 
ernment personnel, acting in the performance of their official duty, from 
furnishing assistance to claimants. Inquiries on how to file claims can al- 
ways be answered, and simple assistance of a ministerial nature can be 
given freely in view of the purpose of the Foreign Claims Act to promote 
and maintain friendly relations with foreign countries. Because claims 
arising from the performance of official duty are, by the Status of Forces 
Agreement, filed, processed and adjudicated in accordance with the laws 
and regulations of the receiving state, they are not strictly speaking claims 
against the United States, and United States military authorities may prop- 
erly inform a claimant that a remedy lies with the receiving state rather 
than in a court action against the United States or a member of the United 
States forces. 

If the injury results from an act not committed in the performance of 
official duty and a criminal action is instituted in which the civil party is 
represented, military personnel may be reluctant to inform the injured 
person of the remedies provided to him by the Foreign Claims Act. How- 
ever, it can be argued with some force that in view of the strong policy to 
avoid as far as possible the trial of United States personnel in foreign 
courts, United States officials are under a duty to furnish information to 
claimants so as to preclude the institution of criminal proceedings. This 
view is given additional support by the recent change in Army Regulations 
concerning information and assistance to claimants which specifies more 
clearly the assistance which can be supplied to claimants.?” 


D. WAIVERS OF JURISDICTION BY THE UNITED STATES 


A sending state is rarely requested to waive its primary right to exercise 
jurisdiction. United States military law does not provide specifically for 
the waiver of the exercise of court-martial jurisdiction, but in view of the 
waiver provisions in the Status of Forces Agreement it can be argued that a 
binding waiver of jurisdiction becomes possible because of the self-executing 
nature of the treaty. Regulations concerning the execution of waivers are 


100 10 U.S.C. 2734. Provisions for the settlement of claims in both the Japanese Ad- 
ministrative Agreement and the NATO Status of Forces Agreement are pre-emptive as 
to the administrative settlement of all claims included therein. 

10118 U.S.C. 283; par. 4, Army Regulations 25-20, March 7, 1956. 

102 Par. 4b, Army Regulations 25-20 (supra), which superseded Special Regulations 
25-20-1, May 31, 1951. 
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thus authorized by the terms of the treaty and could be appropriately 
promulgated by major military commands. However, because the precise 
effect of a waiver of jurisdiction by the United States has never been ad- 
judicated, the question remains debatable, and no implementing regula- 
tions on this matter have been issued.’ 

An even more difficult problem would arise if a waiver of the right to 
exercise jurisdiction were sought in the United States by a country which 
wished to assert its own military jurisdiction over a member of its own 
forces for an act subject to the primary right of the United States to exer- 
cise jurisdiction. What United States authority could grant a waiver of 
jurisdiction? A decision not to prosecute could be made by a District At- 
torney, but this would not preclude a grand jury from bringing an indict- 
ment. The only United States authority which can make a binding deter- 
mination of jurisdiction is a court, and the reluctance of some State courts 
to grant a waiver can be imagined. An official request from the Depart- 
ment of State passed through the Department of Justice might be per- 
suasive, but whether such a request would be considered binding has not 
been adjudicated. This question is not of theoretical interest only because 
foreign nations sometimes require evidence of reciprocity of treatment be- 
fore according similar benefits to the United States. 


VI. PReE-TRIAL PROCEDURES 


Whenever a person is tried in a criminal court of the receiving state pur- 
suant to the NATO Status of Forces Agreement, he is entitled, among other 
protections, to ‘‘a prompt and speedy trial.’’*** Foreign jurisdictions have 
been severely criticized for slow trials and alleged excessive pre-trial con- 
finement.*°> In France, although the pre-trial confinement of French na- 
tionals may be of longer duration than is normal in the United States, the 
pre-trial confinement of United States personnel has been kept to a mini- 
mum, largely due to the efforts of military commanders. Secretary of the 
Army Brucker, while General Counsel of the Department of Defense, testi- 
fied with respect to this problem before the House Committee on Foreign 
Affairs : 


that as a matter of practice our commanders in the field request that 
foreign authorities relinquish their custody of servicemen to the United 
States during pretrial periods. This is almost universally granted in 
Japan and in the vast majority of cases in all other countries.'* 


If an accused is placed in pre-trial confinement by the receiving state, 
the thorough and impartial investigation required as a condition precedent 
to a general court-martial is difficult to accomplish. Because pre-trial con- 


103 USAREUR regulations only state that no waiver of the United States’ right to 
exercise primary jurisdiction will be granted without the written approval of Head- 
quarters, USAREUR. Par. 5j, AEZ Cir. Nr. 550-50, note 48 supra. 

104 Art. VII, par. 9, NATO Status of Forces Agreement, note 4 supra. 

105 Hearings Before a Subcommittee of the Senate Committee on Armed Services on 
the Operation of Article VII, NATO Status of Forces Agreement (1956), p. 25; Hear- 
ings (note 7 supra), pp. 11, 332; Time, Feb. 14, 1955, p. 6. 


106 Hearings (note 7 supra), p. 301. 
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finement in France is sometimes directed for the purpose of isolating an 
accused from witnesses while the investigating magistrate (juge d’instruc- 
tion) completes an impartial investigation required by French law,?* an 
investigation of the incident by military authorities is usually not imme- 
diately possible. Postponement of the investigation, however, is avoided 
by releasing the accused to military custody with the permission of the juge 
d’instruction. United States military authorities in France are required 
to request that Army personnel in pre-trial custody be released to the cus- 
tody of the United States authorities until trial..°° If pre-trial custody of 
the accused is not released to the United States, records of the investigation 
by the French authorities may be secured pursuant to paragraph 6(a) of 
Article VII of the NATO Status of Forces Agreement, which requires that 
the authorities of the receiving and sending states assist each other in 
investigations and in the production of evidence. 

An extensive pre-trial investigation characterizes criminal procedures of 
civil law countries. The result of the pre-trial investigation is the compila- 
tion of the dossier which contains statements by the accused, testimony of 
witnesses, observations of the investigating magistrate, and anything further 
pertinent to the case. The dossier is in the possession of the judge during 
the trial and its contents may be introduced in evidence. To properly pro- 
tect the rights of United States servicemen, therefore, as much attention has 
to be given to the justice of the preliminary investigation as to the trial it- 
self. Although the tendency has been to increase the protections accorded 
to an accused,’ the preliminary investigation remains in France essentially 
an inquisitory rather than an accusatory proceeding which is under the di- 
rection of the investigating magistrate, the juge d’instruction. An accused 
may have counsel present at the preliminary investigation, but the réle of 
counsel is generally passive and often a clerk is sent to observe the proceed- 
ings in place of counsel. 

The United States requires that observers, who must be lawyers in all ex- 
cept some minor offenses, attend and prepare formal reports in all trials of 
United States personnel by foreign courts.’?° Because the dossier is pro- 
duced at trial, the essential fairness of a criminal proceeding cannot be de- 
termined unless the observer is thoroughly familiar with the dossier prior 
to trial and is aware of the circumstances under which it was prepared. 
Army policy in France requires that, in any preliminary investigation in 
which Armed Forces personnel may be charged with a serious offense, a 
qualified observer must be designated to attend the preliminary hearing as 


107 See Keedy, ‘‘ Preliminary Investigation of Crime in France,’’ 88 U. of Pa. L. Rev. 
385, 692, 915 (1940). 

108 Par. 8d, AEZ Cir. Nr. 550-50, note 48 supra. 

109 Vouin, ‘‘The Protection of the Accused in French Criminal Proceedings,’’ 5 Int. 
and Comp. L. Q. 1 (1956). 

110 Sec. IX B, Department of Defense Directive 5525.1, Nov. 3, 1955 (Hearings, Pt. 2, 
p. 940, note 7 supra), provides: 

‘*Trial observers [who will be lawyers] shall attend and shall prepare formal reports 
in all cases of trials of United States personnel by foreign courts or tribunals, except 
minor offenses. . . .’’ 
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well as the trial and prepare a written report which can be utilized by the 
observer in an ensuing trial.**? 

The rights of an accused at a preliminary investigation cannot be pro- 
tected adequately without a competent interpreter. Because any statement 
made by an accused at a preliminary investigation will be evidence at the 
trial, to avoid contradictions and damaging inconsistencies, it is essential 
that the accused’s statements be interpreted absolutely accurately. Para- 
graph 9(f) of Article VII of the NATO Status of Forces Agreement re- 
quires that whenever a person is prosecuted under the jurisdiction of the 
receiving state, he shall, if he considers it necessary, have the services of a 
competent interpreter. This has been construed to require that an inter- 
preter be furnished by the receiving state at the preliminary investigation. 
In practice investigating magistrates and judges frequently accept the serv- 
ices of interpreters offered by United States forces. Experience indicates 
that these interpreters should, if possible, be Americans and, if not, at least 
from a community other than that of the place of trial. 

Police in France may detain any suspect for twenty-four hours but he 
then must be brought before a juge d’instruction. If further pre-trial con- 
finement is required, it is ordered by the juge d’instruction. Pre-trial con- 
finement is normally employed where the offense charged would usually 
result in a sentence to confinement and it is necessary to isolate the accused 
from witnesses. If pre-trial custody of an accused is released to the United 
States military authorities, French authorities must be assured that the re- 
lease of custody will not affect their right to exercise jurisdiction, and that 
the offender will be available to the French authorities for questioning upon 
their request. If it is determined that the right to exercise jurisdiction 
rests with the French authorities, the accused must be returned for trial. 
The Constitutional validity of this procedure in Japan was upheld recently 
in the case of Cozart v. Wilson.**” 

If pre-trial custody is released to the United States, an accused may not 
be further confined unless proper charges have been brought under the Uni- 
form Code of Military Justice.*** The detention of civilian employees or 
dependents within the receiving state is more difficult because, as long as 
they remain in possession of their passports, they may leave the foreign 
country or they may otherwise sever their connection with the armed forces. 
Provided jurisdiction has not attached by virtue of an action prior to court- 
martial, these persons thus may by their own act remove themselves from 
military jurisdiction.*** Good faith requires that foreign authorities be 
informed of this possibility when release of such persons from pre-trial 
custody is sought.**® 


Service of Process 


Personal service of process is not normally required to give a civil-law 
court jurisdiction. In France it is only required that a summons be left 


111 Par. 9c, AEZ Cir. Nr. 550-50, note 48 supra. 

112 Note 3 supra. 

118 See Par. 20(c), Manual for Courts-Martial, 1951. 

114 Par. 11d, ibid. 115 Par. 8d(3), note 48 supra. 
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at the gate of the military camp in order for it to be sufficient in French 
law. The traditional policy which forbade Army personnel from partici- 
pating in the service of process was therefore unrealistic and only resulted 
in harm to the accused because jurisdiction had already been acquired, and 
the accused remained unaware of the pendency of an action.“** Further- 
more, this policy appeared to conflict with the expressed views of the 
United States representative on the working group preparing the draft of 
the Status of Forces Agreement, who stated that if a military commander 
would not permit a process-server to enter his command, 

the commanding officer .. . shall . . . serve such process... and 


. . . provide for the attendance of the person on whom such process 


has been served before the appropriate court of the receiving State. 
117 


Because delivery of a summons to an accused by the Army would not 
cure a defect insofar as the recognition of the judgment is concerned, and 
because jurisdiction according to the law of the forum had already been 
acquired, no advantage accrued from this previous policy. A recently 
approved change in regulations applicable to the Army provides that 
‘‘military authorities shall co-operate with foreign officials in the serv- 
ice of process and other purely ministerial acts when required to do 
so pursuant to the provisions of an agreement between the United States 
and the applicable foreign country.’’ (Unpublished opinion, JAGW 
1956/8044, Oct. 29, 1956.) 


VII. TriAts In Foreign Courts 


When a person subject to military law is tried before a foreign tribunal 
he must be accorded the procedural protections of the forum. In addition, 
an accused must receive the specific protections enumerated in the applica- 
ble jurisdiction agreement. 


A. THE RIGHT OF CONFRONTATION 


Article VII, paragraph 9, of the NATO Status of Forces Agreement lists 
among the rights to which an accused is entitled the right ‘‘to be confronted 
with the witnesses against him.’’ The meaning of this phrase is sometimes 
misunderstood. Neither the treaty nor the minutes of the working group 
elucidate upon the meaning of the phrase ‘‘ witnesses against him,’’ although 
it may be construed broadly to include all witnesses whose testimony is pre- 
sented to the court if its substance is hostile to the accused. The phrase 


116 Unpublished opinion of the Judge Advocate General, Department of the Army, 
JAGW 1955/2305, Feb. 25, 1955, which states: 

‘There is no Federal statute providing for service by military personnel of process 
issued in a civil action by a domestic or foreign court. Although military authorities 
ordinarily will assist in facilitating service of process on members of the Army... by 
permitting process servers . .. to enter military . . . installations for the purpose and 
making military and civilian personnel available for service . .. the service of such 
process is not a function of the military ... and may not properly be accomplished 
by the Department of the Army.’’ 

117 MS (j)-R (51) 5, Minutes of the Working Group, note 35 supra. 
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must, however, be analyzed in light of the practice in civil law to receive the 
official report of the investigating magistrate in writing rather than in per- 
son. The law of many of the NATO countries requires that the criminal 
courts attach probative value to this ‘‘procés-verbal’’ prepared by the in- 
vestigating magistrate. In a study of the law of Luxembourg, but equally 
applicable in this respect to France, prepared at USAREUR headquarters, 
it was suggested that: 

If the prosecution directs the attention of the court to a procés-verbal 
which the accused challenges on the ground that the official preparing 
it was not competent to investigate the matter related therein, or that 
the procés-verbal was null for some other reason, the accused should 
have the right to be confronted with the officials preparing the report, 
at least with respect to the limited question of its validity. 

It is doubted, however, that the [Status of Forces] Agreement can 
be construed to confer upon the accused the right to be confronted with 
the official in question and to cause him to be interrogated with respect 
to the investigative acts which he performed and related in the procés- 
verbal. This conclusion is predicated on the rule obtaining in civil law 
countries that procés-verbauz are entitled to credence only with respect 
to matters personally observed and reported by the verbalissant ; it re- 
cites the investigative acts performed by the official making the report. 
. . . Should the witness whose statement is recorded in a procés-verbal 
be hostile to the accused, the accused must be given an opportunity to 
be confronted with such witness. . . .1%* 


The application of the right of confrontation is illustrated by the case of 
Pfe. Jerry O. Baldwin which arose in France soon after the Status of Forces 
Agreement became effective. Pfc. Baldwin and another American soldier 
were arrested by French police on the complaint of a French national, who 
alleged that he had been pushed from his bicycle by two American soldiers. 
At a hearing in August, 1953, before a juge d’instruction the victim and a 
witness were unable to identify the soldiers, but the juge d’instruction de- 
clared that a paper in his file indicated that Private Baldwin had confessed 
to the offense before American military police. This document was signed 
by an American provost marshal, a major who, it subsequently was deter- 
mined, had neither seen nor spoken to Baldwin but had based his statement 
on a police journal. No military policeman appeared to substantiate the 
confession. At a trial before the tribunal correctionnel in Orleans no wit- 
nesses appeared and the accused denied the charges. The alleged confes- 
sion was referred to, however, and Private Baldwin was found guilty and 
sentenced to a fine of 6,000 francs and costs. An appeal was made at the 
instance of the French Ministry of Justice on the ground that Baldwin had 
not been confronted by the witnesses against him. The Cour d’Appel, mis- 
understanding the reason for the appeal, believed it to be because the Min- 
istry of Justice considered the original sentence too lenient, the normal rea- 
son for an appeal by the Government. Accordingly, on the basis of the 
same evidence, the Cour d’Appel affirmed the conviction and raised the fine 
to 12,000 franes (approximately $36.00). Because the appellate tribunal 


118 Luxembourg Law and the NATO Status of Forces Agreement, Headquarters, United 
States Army Europe, July 12, 1955, pp. 173-174. 
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had merely compounded the error of the lower court, a new protest was 
made to the Ministry of Justice through the United States Embassy in 
Paris. The French Foreign Office expressed its regrets for the error and 
the fine against Private Baldwin was remitted."® 

In spite of the ordinary importance of the right of confrontation, cases 
have arisen in which the accused has found it advisable to forego the right. 
An impersonal written statement read by the court may be less damaging 
to an accused than the personal testimony of a witness whose passions and 
prejudices may be contagious. 


B. TRIALS IN ABSENTIA 


Criminal trials in absentia are permitted in most civil-law jurisdictions.” 
Because an accused is usually placed in pre-trial confinement for serious 
offenses, trials in absentia are more often held for minor violations of the 
law. Although normally judgments rendered in absentia may be reopened 
on the merits for several years (five years in France), the judgment is valid 
until declared otherwise. No United States personnel have been confined 
as a result of a trial in absentia, and unless an accused has waived his right, 
it would appear that the criminal judgment rendered in absentia is contrary 
to the confrontation provisions of the Status of Forces Agreement. 

French officials have recognized that trials in absentia and judgments by 
default do not satisfy the aims of their criminal law. The accused seldom 
has property in France subject to judicial execution and the criminal judg- 
ment is unenforceable in the United States.*** The French Minister of 
Justice, in a circular to public prosecutors, stated that, in view of the con- 
frontation provisions in the Status of Forces Agreement, it was preferable 
to a trial in absentia to grant a release of jurisdiction and permit a trial 
on the merits where the accused could be present.**? 


C. EMPLOYMENT OF COUNSEL 


Legislation now authorizes the Secretaries of the Army, Navy, Air Force, 
and Treasury with respect to the Coast Guard, to prescribe regulations au- 
thorizing the employment of counsel and the payment of other expenses in- 
cident to the representation before foreign tribunals of persons subject to 
United States military law.’** This legislation made permanent a policy 
already in effect for all services.‘** The broad terms of the legislation per- 


~ 


119 Hearings (note 7 supra), pp. 257-258. 

120 Several in absentia trials in France and Italy are listed at p. 299, Hearings, note 
7 supra, 

121 Huntington v. Attrill, 146 U. 8S. 657 (1892). 

122 Sec. VII (5) SL 1344-3, Allied Forces Stationed in France Pursuant to the North 
Atlantic Treaty, note 87 supra. 

123 Act of July 24, 1956, 70 Stat. 630; implemented by Army Regulations 633-55, Aug. 
24, 1956. 

124 Advice of Action of the Joint Secretaries, May 17, 1956, Subject: ‘‘ Policy on 
Counsel Fees’’; see also memorandum from the Secretary of the Army for the Assistant 
Secretary of the Army (M & R F), Feb. 2, 1956. 
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mit the employment of counsel at government expense even for non-criminal 
actions, if they are deemed of sufficient importance.*** 

The assistance of counsel in foreign courts is facilitated by the system of 
public defenders which exists in many foreign jurisdictions. In France 
an accused is entitled to a court-appointed attorney whenever he so requests, 
and this attorney is forbidden to accept any fee from the accused for his 
services. Where an insurance interest is involved, it is frequently advisable 
for the accused to retain an attorney for himself even though the insurance 
company offers to supply counsel, because the attorney who represents the 
insurance company in the civil-criminal action may be more interested in a 
compromise than in defending the criminal charges. Because Continental 
lawyers are not bound to follow the dictates of their clients in the same 
manner as American counsel, the defense attorney may admit the guilt of 
an accused if he considers it in the best interests of his client, in spite of 
protestations of innocence from the client. 

The services of a competent interpreter are frequently of greater value 
to an accused than an attorney. This is particularly evident in Continental 
courts, where the réle of the attorney is more passive than in the United 
States and the judge questions the witnesses. The translation of legal con- 
cepts from one system of jurisprudence to another is a task that should not 
be entrusted to a person unfamiliar with the law, and interpreters adequate 
for normal conversations may be completely unreliable in a courtroom. 
The Status of Forces Agreement requires that the accused have the serv- 
ices of a competent interpreter, but experience has shown that court-ap- 
pointed interpreters are sometimes incompetent.'* The trial observer rep- 
resenting the United States military authorities accordingly is well advised 
to give close scrutiny to interpretations and, where required, make some ef- 
fort to indicate early in the proceedings that the interpreter is considered 
inadequate. In this way a judge can usually secure a proper interpreter 
before embarrassing errors occur. 


D. APPEALS 


Perhaps the most intensely criticized aspect of French criminal proce- 
dure is the power of an appellate tribunal to make new findings of fact and 
reverse a determination of innocence made by a lower court. For example, 
judgments of the Tribunal Correctionnel may be appealed to the Cour 
d’Appel at the instance of the Ministére Public, the representative of the 
French Ministry of Justice. The judgment of the Cour d’Appel may in- 
crease a sentence imposed upon the defendant, and if the civil party is rep- 
resented, it may increase compensation adjudged to him. However, a judg- 
ment of a Cour d’Assise, the court having jurisdiction over felonies, is re- 
viewable for errors of law only, and its judgment may not be increased in 
severity. Procedure permitting the prosecution to appeal is not considered 
by foreign judicial authorities as placing an accused twice in jeopardy be- 
125 S. Rep. 2544, 84th Cong., 2d Sess., p. 4. 
12¢ Hearings (note 7 supra), pp. 298-299. 
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cause the action on appeal is considered a part of one continuous criminal 
action. 
VIII. THe Senate RESOLUTION 


The Senate in giving its advice and consent to the NATO Status of Forces 
Agreement did not reveal what was meant by its desire that a waiver of 
jurisdiction be requested if an accused was not protected because of ‘‘the 
absence or denial of constitutional rights he would enjoy in the United 
States.’’ Some opponents of the agreement conceived of the Constitution 
as a mantle protecting Americans everywhere from assumed injustice in 
all foreign jurisdictions. This view of Constitutional law has an emotional 
but not a legal foundation.***” The Senate’s resolution was implemented by 
the armed forces by requiring the presence of observers, ordinarily military 
lawyers, at all foreign trials of United States personnel covered by status of 
forces agreements. Observers must evaluate the essential fairness of the 
trial in the light of the Senate resolution.’*® To accomplish this, general 
criteria have been suggested on the basis of a study of United States Con- 
stitutional law. In Europe the Senate resolution has been interpreted as 
requiring that the essential fairness of a foreign trial should be measured by 
determining whether in that trial the accused is accorded the rights he 
would be entitled to in a State court of the United States by virtue of the 
United States Constitution through the 14th Amendment.?”® But what 
these rights are is not clear. The precise extent of the 14th Amendment’s 
effect upon the principle of double jeopardy is not clear, for example, in the 
light of the Brock and Palko cases,**° and it accordingly is difficult to de- 
termine when the Senate resolution requires a waiver to be requested, 
and diplomatic protest made, should the waiver be denied. 

The usefulness of the 14th Amendment test has been demonstrated by 
experience, although no proper evaluation is possible without in addition 
a knowledge of the forum’s substantive law and procedure. Country law 
studies prepared for countries exercising criminal jurisdiction over United 


127 In opposing the Status of Forces Agreement, Representative Bow of Ohio stated: 


‘*[Its] provisions abrogate the basic Constitutional rights of our American soldiers 
serving on foreign soil. 

‘*This treaty repudiates one of America’s oldest and finest traditions—that the Ameri- 
can flag and the American Constitution follow our soldiers wherever they go.’’ 


Hearings (note 7 supra), p. 2; contra, cases cited supra, note 3; see also Neely v. Henkel, 
180 U. S. 109 (1901) ; In re Ross, 140 U. S. 453, 464 (1891). The Congressional Record 
contains many criticisms; for example, see extension of remarks by Representative Dodd, 
102 Cong. Rec. A 6726, daily ed., Aug. 20, 1956. 

128 Department of Defense Directive 5525.1, Nov. 3, 1955. Hearings (note 7 supra), 
p. 940. 

129 See a memorandum prepared by the Interservice Legal Committee convened by 
Hqs. U. S. European Command, submitted to the House Committee investigating the 
Status of Forces Agreement by Secretary of the Army Brucker, then General Counsel 
of the Department of Defense, as a summary of fundamental legal rights and privileges 
by which the foreign criminal procedures were to be measured. Hearings (note 7 
supra), p. 249. 

180 Brock v. North Carolina, 344 U. 8. 424 (1953) ; Palko v. Connecticut, 302 U. S. 319 
(1937). 
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States forces are necessary source material for the observer. Skill in the 
language of the forum is, of course, invaluable. On the basis of the ob- 
server’s report an evaluation of the foreign trial is made and if, on review 
of this report, an injustice is apparent or it is considered that fundamental 
rights are infringed, the military forces may request the Department of 
State to institute diplomatic overtures to secure a redress of the grievance. 
Only in the Baldwin case has such a formal procedure been necessary, and 
in that case the wrong was admitted." 


IX. THE OPERATION OF UNITED States CourtTs-MARTIAL 
IN RECEIVING STATES 


Special problems exist for courts-martial in countries where concurrent 
jurisdiction arrangements are in operation. Delay in bringing cases to 
trial results because of the necessity of determining in whom the primary 
right to exercise jurisdiction has vested or in obtaining a waiver of the 
primary right to exercise jurisdiction. Further delay sometimes results 
when authorities of both states have charges pending against the accused. 

A United States court-martial in foreign countries lacks the power to 
subpoena and punish for contempt persons not subject to military law. 
This unsatisfactory situation is not resolved by the provision of the Status 
of Forces Agreement which provides that: 


The authorities of the receiving and sending States shall assist each 
other in the carrying out of all necessary investigations into offences, 
and in the collection and production of evidence, including the seizure 
and, in proper cases, the handing over of objects connected with an 


It was evidently the intention of the drafters that this provision would re- 
quire compulsory attendance of witnesses. The minutes of the working 
group reveal the following: 
The Canadian representative requested that a provision should be in- 
cluded to make the presence of witnesses compulsory also [emphasis 
supplied]. After some discussion, the working group agreed that in 


paragraph 6a the words ‘‘and production of’’ should be added after 
the words ‘‘in the collection.’’ 1*8 


If it were the intention that power to subpoena rest with sending-state 
authorities, this intention has not been accomplished. In no country does 
domestic legislation grant to the military courts of sending states any au- 
thority or means to require compulsory attendance of witnesses or produc- 
tion of evidence. Instead, military courts must rely upon the comity of 
the receiving state. In Japan the difficulty is alleviated by an agreement 
by which Japanese authorities will issue a subpoena upon the request of 
United States authorities.*™* 

Without the power to subpoena nationals of the receiving state, the co- 


181 Page 56 supra. 
182 Art. VII, par. 6(a), NATO Status of Forces Agreement, note 4 supra. 
188 Par. 9 MS-R (51) 15, Minutes of the Working Group, note 35 supra. 

184 Agreed View Nr. 26, note 42 supra. 
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operation of the police and judicial authorities of the receiving state is 
necessary to secure the presence of witnesses. If a witness categorically 
refuses to appear at a court-martial, powers of persuasion are an inadequate 
substitute for legal process. This deficiency in the subpoena power renders 
waivers of jurisdiction by the receiving state more difficult to secure if the 
receiving-state authorities believe that essential witnesses will not appear 
voluntarily before a military court of the sending state. Whether or not 
receiving-state authorities are aware that a reluctant witness exists, this 
factor will engender hesitancy on the part of the United States to press 
for a waiver of the right to exercise jurisdiction. It is unrealistic for 
courts-martial to operate without the subpoena power. 

Legislation which could become effective in the United States by Presi- 
dential declaration provides that a United States District Court, upon the 
application of a service court of a friendly foreign force, shall issue a sub- 
poena requiring the presence of a witness before a foreign military court 
operating in the United States.*** This legislation, enacted during World 
War II, was implemented for the military tribunals of the United Kingdom 
and Canada only. However, the implementation of the Act was revoked 
by a Presidential Proclamation of August 5, 1955.*%* 

Assistance of receiving-state police in criminal investigations is abso- 
lutely essential in overseas areas because the employment of United States 
military police off base is restricted, and the right of a military commander 
to make searches and seizures is restricted by the Status of Forces Agree- 
ment. Outside the military base United States military police may be 
employed in NATO countries: 

. only subject to arrangements with the authorities of the receiving 
State and in liaison with those authorities, and in so far as such em- 
ployment is necessary to maintain discipline and order among the 
members of the force.**’ 


Conversely, receiving-state police do not have an absolute right to enter the 
military base as they did under the Brussels Status of Forces Agreement.*** 
It was the intention of the drafters that receiving-state authorities should 
have neither the power to arrest nor to serve process upon sending-state 
personnel within a military base without the permission of the commanding 
officer of the base.**® Although the police of the receiving state may be 
reluctant to investigate offenses over which the United States has exclusive 
jurisdiction, authority for their assistance can be found in the wording of 
paragraph 6(a) of Article VII of the NATO Status of Forces Agreement. 
Liaison and co-operation between United States military authorities and 
the investigating officials of the receiving state have been received favorably 
by the United States Court of Military Appeals.’ 


185 Act of June 30, 1944, 58 Stat. 645, 22 U.S.C. 703. 

136 Proclamation 3107, Aug. 5, 1955; 20 Fed. Reg. 5805; 33 Dept. of State Bulletin 
362 (1955). 

187 Art. VII, par. 10(b), NATO Status of Forces Agreement, note 4 supra. 

138 Note 20 supra. 

189 Par. 16 MS (j)-R (51) 5, Minutes of the Working Group, note 35 supra. 
140U, 8. v. DeLeo, 5 U.S.C.M.A. 148, 17 C.M.R. 148. 
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CONCLUSION 


That the NATO Status of Forces Agreement and similar jurisdictional 
arrangements are inconvenient from a strictly tactical viewpoint is revealed 
by both their complexity and the testimony of military men.*** However, 
military considerations cannot be divorced from political realities and ac- 
cordingly General Gruenther, in a message to the Chairman of the House 
Foreign Affairs Committee, stated: 

In my opinion, the denunciation of the Status of Forces Agreement 

or any insistence by the United States for a major revision of 
this agreement would so undermine the spirit of the alliance as to cause 
its serious deterioration with the gravest consequences to the essential 
security of our country.** 


The North Atlantic Treaty and other collective defense agreements form 
the foundation of our military security. The success of the principle of 
collective security, to which the status of forces agreements contribute 
strength, is dependent upon alliances with sovereign nations, not satellites. 
As long as United States personnel are not in fact subjected to unfair treat- 
ment or incarcerated for acts or under conditions violative of our own prin- 
ciples of justice, the NATO Status of Forces Agreement and its corollaries 
are in the best interests of United States security. Largely due to the 
vigilance of military lawyers, these agreements, in spite of their many prob- 
lems, operate effectively and achieve substantial justice. 


141 Hearings (note 63 supra), p. 19. 142 Hearings (note 7 supra), p. 946. 
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EDITORIAL COMMENT 


LEGAL RESEARCH ON “PEACEFUL CO-EXISTENCE” 


Eastern European states began in 1954 to urge joint legal research be- 
tween East and West on what they chose to call ‘‘ peaceful co-existence.”’ 
By 1956 they had succeeded in having the subject placed on the agendas 
of several international associations of scholars to which considerable num- 
bers of Americans belong. Their success was great because it had been 
resisted at many points by Westerners who wanted to substitute a topic 
to be called ‘‘peaceful co-operation’’ for the Eastern European favorite, 
but the persistent pressure of Eastern European states for their version 
Peaceful 
co-existence’’ is to be discussed, even though no one has yet made explicit 


has resulted in the capitulation of lawyers from other lands. 


what is to be the subject to be analyzed. If lawyers in the non-Soviet 
world are to take an informed stand on the matter, it is necessary to de- 
termine what is meant by what seems to have become the number one re- 
search topic of our time. 

The Eastern European campaign began at the General Conference of 
UNESCO in 1954 following the introduction of a draft resolution by India, 
whose delegates seem to have given no thought to the preferability of 
‘peaceful co-existence’’ or some other term.’ In consultation with dele- 
gates from various non-Eastern European states the Indians agreed to 
substitute the words ‘‘ peaceful co-operation’’ in their resolution for the 
words ‘‘peaceful co-existence,’’ and it was in the revised form that the 
General Conference accepted the subject as a topic for UNESCO-supported 
research.” Yet the Eastern European states, which had found it necessary 
to support the revised version to prove their new amiability, soon indicated 


1 For the debate at the General Conference of 1954, see UNESCO, Records of the Gen- 
eral Conference, Eighth Session, Montevideo, 1954, Proceedings, pp. 423-431, 482-483, 
507-509. 

2 Resolution IV.1.3.411. See UNESCO, Records of the General Conference, Eighth 
Session, Montevideo, 1954, Resolutions: ‘‘The General Conference, Bearing in mind the 
objectives of UNESCO as defined in its Constitution and as reiterated in resolution 0.10 
“Action in the Service of Peace,’ adopted by the General Conference at its sixth session; 
Recognizing that international tensions are impeding the realization of these objectives; 
Declares its faith in the possibility of resolving all tensions by peaceful means through 
the exercise of restraint, tolerance, understanding and good will, Recommends that all 
Member States encourage respect for justice, for the rule of law, and for the human 
rights and fundamental freedoms which are affirmed by the United Nations Charter and 
the UNESCO Constitution for the peoples of the world, without distinction of race, sex, 
language and religion, and that they direct their attention to gaining recognition for 
the ideas of living peacefully together, of understanding and cooperation among all na- 
tons, whatever their differences, while recognizing the principle of self-determination; 
Recommends that Member States encourage the development of educational policies that 
will lead to effective realization of the aims mentioned above, and Authorizes the Di- 


rector General to undertake an objective study of the means of promoting peaceful co- 
peration in accordance with the aims expressed in the UNESCO Constitution.’’ 
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their dissatisfaction with the term ‘‘co-operation,’’ and they began to work 
hard for restoration of ‘‘co-existence’’ in the documents prepared in ac- 
cordance with the authorization granted by the General Conference’s reso- 
lution. 

The Eastern Europeans’ first opportunity to reverse the General Con 
ference came when the various UNESCO-sponsored international associa 
tions of scholars met in the wake of the General Conference to determine 
the contribution each might make to develop the theme of the resolution. 
In these meetings the term ‘‘co-existence’’ reappeared. The round table 
organized by the International Political Science Association in Stockholm 
August 20-30, 1955, seemed to have been almost ignorant of the discus 
sion carried on at the General Conference over the choice of the term de- 
fining the goal of the research. In his report of discussion the rapporteur 
stated the purpose of the meeting to be consideration of ‘‘the particular 
contribution that political science might make to the study of peaceful co- 
existence.’’* In his abbreviated report in UNESCO's International Social 
Science Bulletin he used the same term.‘ 

Some of the political scientists present at the round table seem to have 
sensed the issue which had been before the 1954 General Conference in 
phrasing the resolution, for the report indicates that a discussion was be- 
gun at the first meeting over the meaning of ‘‘co-existence.’’ A distinction 
was drawn between co-existence without collaboration on the one hand, and 


active co-operation between states on the other. Because of the sharp vari- 
ation in views as to whether co-existence meant only a middle path between 
open conflict and cold war or whether it meant completely harmonious rela- 
tions, the matter of definition was put aside in the hope that discussion of 
precise subjects for study would clarify the various definitions and con- 
ceptions of the central theme. 

The economists, in selecting through the International Economic Asso- 
ciation subjects which they thought suitable for discussion under the Gen- 
eral Conference's resolution, avoided the problem of definitions, but on 
of their themes suggested that they were thinking more in terms of dynamic 
efforts to bring the world together than in terms of passive non-interference 
This theme was phrased as 


types and degrees of economie collaboration between nations and their 
economic effects: trade, exchange of scientific knowledge and tech- I 
nicians, migration of workers, capital movements.® n 

The battle of definitions re-emerged when law professors of East and 
West met at UNESCO House in Paris February 17-21, 1956. The call for 
the meeting had been phrased in terms identical with that of the resolution 
of the UNESCO General Conference, but the Eastern European delegates H 
united at the outset behind the request of the Polish professors that the 


i See Doe. UNESCO/SS/Coext./2, Paris, Nov. 24, 1955. 
4 See 8 International Social Science Bulletin 196-197 (1956). 
5 The themes suggested by the International Economic Association were circulated 3° 
the conference of the International Association of Legal Science in a document without A 


reference number. 
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meeting select for discussion a theme relating to problems of co-existence.® 
Being aware of the history of the debate at the General Conference of 1954 


‘ 


and of the careful choice of the word ‘‘co-operation’’ rather than ‘‘co- 
existence,’’ the delegate sent by the American Foreign Law Association 
urged that the meeting hold to its terms of reference and continue to use 
the word ‘‘co-operation’’ as indicative of its desire to further research de- 
signed to aid a dynamic effort to find a means of working together rather 
than to support what seemed to be implied by ‘‘co-existence,’’ namely, a 
passive condition of live and let live. 

Faced with the argument that the resolution under which the lawyers 
were meeting called for aid to co-operation rather than to co-existence, the 
Eastern European delegates found it necessary to accept the dynamic word, 
and one of the proposed themes for legal research was phrased as ‘‘Sov- 
ereignty and international co-operation,’’ but the Eastern European dele- 
gates remained unhappy. The representative of the U.S.S.R., Professor 
Eugene A. Korovin, went home to write his report on the meeting, and he 
used the opportunity to ridicule the efforts of the American representative 
to have the meeting choose a theme relating to peaceful co-operation rather 
than peaceful co-existence.’ He suggested that the American representa- 
tive was possibly remembering ‘‘that Secretary of State Dulles had said 
that ‘co-existence’ was a word to be shied at, to be on one’s guard against.’’ 
He argued that the American was trying to avoid a discussion of the rela- 
tions between countries belonging to different systems, but he made no 
mention of the fact that the American Foreign Law Association had pro- 
posed just such a discussion in the sphere of commercial relations which 
have been plagued by legal problems arising out of the failure to find 
solutions of the conflicts which have arisen between states having differ- 
ing economic systems. The American delegate was taking no narrow 
position against research on touchy subjects, but urging only that co- 
operation rather than co-existence must be sought because international 
tension has proved to be hard to alleviate if one adheres to the narrow 
concept of sovereignty in the reduction of barriers in the interest of co- 
operation to facilitate international intercourse. 

The Soviet delegate seems to have appreciated the strength of the argu- 
ment presented by those outside the orbit of Soviet influence, for in his 
public report Professor Korovin suggested that his government really did 
not care which word was used. He said: 


We had no objections to ‘‘ peaceful cooperation,’’ since it is the active 
form of ‘‘peaceful coexistence,’’ and therefore fully accords with the 
policy of the countries of the socialist system. 


He then tried to turn his graceful retreat into a victory by saying that the 
American delegate 


6 An account of the debate is set forth in John N. Hazard, ‘‘International Tensions 
and Legal Research,’’ 9 Journal of Legal Education 29-38 (1956). 

*See Eugene A. Korovin, ‘‘The UNESCO Jurists Conference,’’ New Times, No. 15 
April 5, 1956), pp. 20-23. 
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may not have intended it, but the outcome of his effort was that the 
decisions of the Paris meeting of legal experts popularize the more 
active form of peaceful coexistence. 
Since that was the very aim of the American, it is perhaps enough to let 
the matter rest with the realization that in the alleviation of tensions it 
is often desirable to accept the appropriation of one’s thesis by the other 
side even when the other side tries to dissociate the theme from its orig- 
inal proponents and to take all credit for its presentation. 

If the Soviet side had finally become convinced at Paris that what was 
desired was research in co-operation rather than co-existence, this fact was 
concealed when the specialists from various international learned societies 
met in Geneva in July, 1956, to select topies for interdisciplinary research 
under UNESCO’s auspices.* The meeting, which on this occasion included 
no lawyers from the American side, accepted two topics, the first of which 
reflected the by now historic struggle for a term which would establish in 
a single word the theme of the UNESCO program of research. The final 
theme compromised this dispute by supporting both sides in spite of the 
wording of the 1954 General Conference’s resolution to which the Geneva 
Conference was supposed to be providing the implementation. The theme 
as it came from Geneva was stated to be ‘‘ The general theory and historical 
evolution of co-existence and peaceful co-operation.’’ 

Having succeeded in reversing the decision of the 1954 General Confer- 
ence to exclude ‘‘co-existence’’ from the topie for research, the Eastern 
European lawyers spread their campaign into other associations of inter- 
national lawyers. A Sixth Congress of the International Association of 
Democratic Lawyers, held in Brussels from May 22 to 25, 1956, with rep- 
resentatives from 34 countries, had on its agenda as its first subject of 
discussion ‘‘The United Nations Charter as legal basis of peaceful co- 
existence.’’* Since this association has long evidenced its affinity for views 
supported by Soviet delegates, the Soviet victory in the phraseology of the 
topic is not surprising. 

Eastern European lawyers appeared for the first time at a meeting of 
the International Law Association held in Dubrovnik, Yugoslavia, from 
August 26 to September 2, 1956. Although appearing only as non-voting 
guests, the Eastern European delegates indicated the interest of their 
learned societies in joining the Association and in placing upon its agenda 
for its conference of 1958 the theme of legal problems arising in further- 
ance of peaceful co-existence.’® 

In the light of the record it is evident that international lawyers will be 


8 For the minutes of the meeting see Doc. UNESCO/SS/Coop/16, Paris, Aug. 8, 1956. 

9 See International Association of Democratic Lawyers, Bulletin No. 28, July, 1956. 

10 The proceedings of the Dubrovnik conference of the International Law Association 
will not appear for some time. The influence of the Eastern European delegates upon 
some members of the conference is indieated by a letter from William Latey to the Edi 
tor of The Times (London), who compared the occasion in Dubrovnik with the efforts 
of the Nazis between the wars to control the activities of the International Law Asso- 
ciation by mass votes. See Letters to the Editor, International Law, The Times (Lon 
don), Sept. 21, 1956. 
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asked in coming months to explore the theme of ‘‘ peaceful co-existence,’ 
for it is already on the agenda of UNESCO, the International Association 
of Democratic Lawyers and the International Law Association. The sub- 
ject has not yet been officially defined, but there have been indications of 
what the Eastern Europeans want to discuss. These indications bear ex- 
amination by those who plan to participate in the projected research of 
the international associations to which large numbers of Western lawyers 
belong, so that their work will be responsive to the issues which can be 
expected to appear in the papers of their colleagues from Eastern Europe. 

Even though the research is supposed to be in the legal field, a political 
theme can be expected to emerge as the underlying concern of Soviet law- 
yers, if an editorial in the authoritative Soviet journal, /nternational Af- 
fairs, is accepted as pointing the way for Soviet specialists. In praising 
the results of the Franco-Soviet talks of the summer of 1956, the authors 
say that the talks were an important contribution to the development of 
international relations based upon the fact that countries with differing 
social systems must not simply exist side by side, but can and must im- 
prove their relations, strengthen their mutual confidence and seek a basis 
for co-operation. The editors seem to have adopted the active form of co- 
existence by this statement and to have come out for co-operation as well 
as a policy of live and let live. 

Yet, when the reader proceeds further in the Soviet editorial, he finds 
that the principal block to peaceful co-existence in the Soviet view is stated 
as “‘the Western Powers’ adherence to the ‘positions of strength’ policy.’’ 
The Soviet representatives at the talks were said to have expressed their 
opposition ‘‘to the policy of military line-ups in Western Europe and the 
Middle East, the remilitarization of West Germany, ete.’’ The Soviet rep- 
resentatives are said to have agreed with the French on the necessity of 
continuing efforts to reach agreement within the United Nations on urgent 
measures for the reduction, under international control, of armed forces 
and armaments, above all the armed forces of the five Great Powers. 

Although espousing the extension of economic aid, the editorial writers 
say that the United States is using its aid to interfere in the internal af- 
fairs of the recipients and to establish imperialist domination. The edi- 
tors call for an end to such aid. The editors then discuss the regional 
problems which came before the statesmen, and choose to criticize Seere- 
tary Dulles’ scepticism over Soviet policy in the Middle East. Finally, 
the editors urge extension of trade, and cultural, scientific and technical 
exchange through the drafting of a cultural convention. 

If the Soviet editorial on peaceful co-existence can be taken as an ex- 
ample of what Soviet scholars will say before meetings of international 
learned societies, it can be assumed that there will be an undertone which 
has become well known to those who follow Soviet pronouncements in the 
United Nations. The policy of the United States and of its allies will be 
selected as a policy which must be changed in the interest of co-existence, 

11 See ‘‘An Important Contribution to Peaceful Coexistence,’’ International Affairs, 
No. 6 (1956), pp. 12-16. 
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while the Soviet policies which have given rise to defensive measures among 
Western and Asian states seeking to protect themselves from Soviet inroads 
will be overlooked or described in terms suggesting that they lead to peace. 
Yet the editorial suggests some possibly fruitful fields for research in de- 
claring the necessity of cultural conventions and expanded trade. Here is 
work for lawyers who need to take into consideration the complexities cre- 
ated by the application of traditional rules of international law which were 
forged years ago in a world where cultural relations were not at the com- 
plete merey of governments and where trade was primarily between private 
enterprisers who could claim no immunity from suit. 

Soviet expectations of what should be discussed under the co-existence 
theme are further clarified in the study outline prepared by the Interna- 
tional Association of Legal Science in UNESCO House in February, 1956."* 
‘sovereignty’’ as the legal basis for co-operation be- 


Emphasis was upon 
tween states of different systems. Attention was directed to the United 
Nations Charter as the embodiment of the principle, and research was to 
be directed to a determination of the extent to which states Members of 
the United Nations have reserved sovereignty to themselves in spite of their 
international obligations, and the extent to which regional pacts may fune- 
tion within the United Nations pattern. 

The study outline on peaceful co-existence then suggests that research 
be directed to restrictions upon sovereignty which have been accepted by 
states either voluntarily or by custom in such spheres of political activity 
as have been made the concern of various international organizations, and 
in the application of foreign law to commercial matters, the acceptance of 
commercial arbitration to settle disputes and in the acceptance of responsi- 
bility for commercial transactions in foreign trade. Finally the outline 
proposes study of international legality as the basis of co-operation between 
states, with detailed consideration of the relationship between the principle 
of pacta sunt servanda, the clause rebus sic stantibus and the notion of 
*“bonne foi.’’ 

The study outline must be regarded as less than what the Soviet repre- 
sentatives may hope to discuss in future conferences because it was the 
product of joint effort by Western as well as Eastern scholars, yet it sug- 
gests that there is to be recognition of the concept of limited sovereignty 
as a contribution to international co-operation, and once this principle is 
recognized, those who conduct the research can produce much material of 
recent years to prove that any narrow idea of sovereignty such as was 
found in the nineteenth century has already been submerged in the inter- 
national agreements and custom of the twentieth. 

Further evidence of Soviet intentions in development of the research pro- 
grams on peaceful co-existence was presented in September, 1956, in the 
first article written with apparent reference to the adoption by various 
international associations of the theme of co-existence for their respective 
congresses. One of the editors of the principal journal of the Law In- 

12 The study outlines have not been published but are a part of the documentary rec- 
ord of the conference available in the files of the American Foreign Law Association. 
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stitute of the Academy of Sciences of the U.S.S.R. has taken cognizance 
of the decisions of spring and summer, 1956, by UNESCO, the Interna- 
tional Law Association and the International Association of Democratic 
Lawyers to initiate a study of the legal problems arising in peaceful co- 
existence. In his leading article he sets forth the subjects which he thinks 
require discussion between capitalist and socialist states.’ 

Legal theory is placed first as a problem for research. The author asks 
that lawyers from East and West raise the basic question whether gen- 
eral international law is possible at all in regulation of relations between 
states of two such antithetical social systems as the capitalist and socialist. 
He says that he raises the question because bourgeois theorists have re- 
cently been asserting that the division of the world into two systems has 
made impossible existence of general international law. He finds, how- 
ever, that the majority of bourgeois legal theorists have concluded that 
in spite of the division of the world, general international law is possible 
and has a basis for existing. He indicates the conclusion of himself and 
his colleagues in the U.S.S.R. that general international law is possible as 
a means of regulating relations between states regardless of their social 
systems. 

To take his position that general international law is possible, the Soviet 
editor has found it necessary to explain that there has been complete re- 
pudiation within the U.S.S.R. of the view of Professor Eugene A. Korovin 
that there are two kinds of international law, capitalist and socialist, and 
a third area in which it could be said that there is a correspondence of the 
norms of the two systems. He concludes that the majority of Soviet 
jurists, in spite of disagreement on important details of international law, 
nevertheless agree that general international law exists at the present time, 
can exist and has to exist to regulate relations between all states regard- 
less of their social systems. He finds this the logical consequence of the 
conclusion that at this time there can be peaceful co-existence of states 
belonging to two antithetical world systems. 

As if to retort to those in the West who have treated co-existence as im- 
plying too passive a form of relationship, the Soviet editor declares that: 

Of course, peaceful co-existence of states with different social-economic 
systems includes co-operation between them: without co-operation 
peaceful co-existence is senseless. 
The victory of the Westerners seems complete in their effort to expand 
international legal research beyond the previously held narrow conception 
of co-existence as live and let live. On that score it may be assumed that 
there can be attention to legal problems of resumed relations between East 
and West and not just consideration of means of preventing aggression. 

The Soviet scholars are not apparently prepared to give up their propa- 
ganda for socialism, for the editor repeats the familiar argument that the 
capitalist world preserves the economic basis for war, while substitution 
of public ownership for private ownership has created the foundation for 


138ee G. I. Tunkin, ‘‘ Peaceful Coexistence in International Law’’ (in Russian), 
Sovetskoe Gosudarstvo i Pravo, No. 7 (1956), pp. 3-13. 


70 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 51 


peace in socialist countries. In reflection of Nikita Khrushchev’s declara- 
tion at the Twentieth Communist Party Congress in February, 1956, the 
Soviet editor declares that, under conditions of the present time, the funda- 
mental conflicts of capitalism do not create the fatal inescapability of war 
because there are powerful objective and subjective factors leading in the 
direction of peaceful co-existence. Peace is dictated, so the Soviet editor 
believes, by appreciation that war would be so destructive that mankind 
would no longer consent to the continuation of the capitalist system. He 
points also to the need for mutual co-operation of states because of the 
increasing interrelationship of economic and cultural factors, and he be- 
lieves that such economic relationships will develop peaceful relationships. 
Finally he believes that, with the increase in the number of states as na- 
tionalism takes its toll of empires, and with development of working-class 
movements in capitalist countries to weaken control by capitalist rulers, 
there will be further impetus to strengthening and progressive development 
of general international law. 

The Soviet editor naturally does not comment on problems faced by the 
rulers of his own camp. Perhaps he could not have foreseen the wide ex- 
pansion in subsequent months of nationalism within the Eastern European 
states, and the emergence of courageous and vocal groups of young liberals 
willing to fight to prevent their rulers from continuing to regiment Eastern 
European populations in the Soviet pattern. It was certainly not the ex- 
pectation of Soviet Communist Party chiefs that they would soon have to 
demonstrate that their version of co-existence was applicable only to those 
parts of the world which were beyond the reach of their military might. 

Events of October, 1956, have indicated to the world that the U.S.S.R. 
is as much in need of peace today as any part of the world because of the 
rumblings within the states on which she relies for economic and political 
support and for strategic bases for her own military plans. This fact 
suggests that Soviet rulers have reason to espouse international law not 
only to win friends among the noncommitted peoples of Asia and Africa, 
but also to assure international stability for a sufficient time to permit 
Soviet strategists to attempt to regain lost friends and restore Soviet power 
throughout Eastern Europe. 

Soviet international lawyers can be expected to continue to demand re- 
search on problems of co-existence, because a policy of non-interference in 
areas of Soviet influence is essential to Soviet well-being. This does not 
mean, however, that Soviet lawyers can be expected to go so far as to par- 
ticipate in discussion of world law. Soviet experts fear such a develop- 
ment because they think it would lead inevitably to the creation of a super- 
state to enforce world law, and such a state they could not hope to dom- 
inate. This is the position of the Soviet author who describes the research 
necessary in the interest of co-existence. He has nothing but criticism for 
those in the West who have been arguing that international law must in- 
evitably be replaced by something stronger. 

Soviet scholars have too long consecrated their efforts to advancement of 
the foreign policy of the U.S.S.R. to depart at this point from polemics in 
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whatever they do. The editorials from Pravda are always part of the 
Soviet scholars’ preparation for international conferences. Yet, the Soviet 
Government is facing difficulties greater than it has faced since the col- 
leetivization drive of the 1930’s and the second World War of the 1940's. 
Under such circumstances it is conceivable that some value can be found 
for the West in the proposed joint research on ‘‘ peaceful co-existence,’ but 
it must necessarily fall within strict limits. Any Western proposal that 
might be thought by Soviet scholars to undermine the Soviet position in 
that part of the world in which she has established her supremacy will be 
resisted. ‘‘ Peaceful co-existence’’ as the Soviet lawyers think of it means 
as a minimum the condition necessary to keep non-Soviet power from pen- 
etrating into the Soviet orbit. It may also mean the relaxation of barriers 
to Soviet propagation of her ideas and influences across the frontiers of 
her orbit. There is yet little to suggest that Soviet members of interna- 
tional organizations intend to advance research projects which seek to 
explore the opportunities for co-operation without thought to improving 
the position of the Soviet camp at the expense of other camps. 
JoHN N. Hazarp 


THE LEGAL ASPECTS OF “NEUTRALISM” 


It is an extraordinary reversal in the affairs of nations that we are wit- 
nessing these recent years. A generation ago a majority of the American 
people were proclaiming not only the right of the United States to remain 
aloof from any collective efforts to prevent the war then threatening in 
Europe, but the duty of Congress to forbid American citizens to do the 
things that neutral states had always had the right to do, lest by chance 
the act of individuals might come to influence public opinion, or, it might 
be, the United States would be led against its will to defend its neutral 
rights and be drawn into war as a result of maintaining its right to stay 
out of it. To many of the neutrality advocates of 1935-1939 it was not 
only futile as a practical matter to attempt to fortify the League of Na- 
tions as an agency of collective security, it was logically impossible to 
distinguish between right and wrong in international relations. The sub- 
tleties of national policy in Europe were too complex to tell who was the 
aggressor and who the victim. The only policy for the United States was 
to follow the advice of Washington and of Jefferson and to keep out of 
it all. 

In strange contrast with all this, responsible spokesmen for the Govern- 
ment of the United States, and doubtless a corresponding body of public 
opinion, have been of recent months blaming certain states not for want- 
ing to keep out of war but for wanting to keep out of collective security, 
such as it has developed since the establishment of the United Nations in 
1945. A new term, ‘‘neutralism,’’ has been created to describe the posi- 
tion of such states, and it will doubtless be entered in the lexicon of inter- 
national affairs as soon as lexicographers are more sure what it means. At 
any rate, it does not mean what ‘‘neutrality’’ meant in 1914 or in 1939. 
When the Charter of the United Nations was signed at San Francisco in 
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1945, it was clearly the belief of the great majority of the delegates that 
collective security was a workable system, that the combined strength of 


the international community, as called upon by a decision of the Security 


Council, would be able to keep the peace. 


There might, indeed, be diffi- 


culties in securing a decision of the Security Council, inasmuch as five of 


its members were given the right of veto. 


But difficulties were, in this 


ease, not doubts, certainly not doubts widely entertained; and the general 
understanding was that peace could be maintained by collective measures 


to suppress acts of aggression. 


But within less than five years it was clear that there was no such unity 
in the Security Council as to justify the anticipation of concerted action 


to maintain the peace. 


Not only had the United States and the Soviet 


Union developed between them such sharply divergent policies, but new 
instruments of destruction had been invented which gave an almost de- 


cisive advantage to a surprise attack—instruments so devastating in their 


effects that a state which was unfortunate enough to be the victim of ag- 
gression, or to go to the aid of other victims of aggression, might be com- 


pletely wiped out in the course of being rescued or assisting in the rescue 


of others. 


Certainly, that might well be the fate of states lying in the 


path of the great Power from which the act of aggression might be expected 


to come. 
pay. 


The price of resistance to aggression might thus be too heavy to 
Bravery in such a case would be little more than patriotic suicide. 


Hurtful as it might be to national pride, it would be better to survive in 
the hope that one day the act of aggression might be outlived or overcome 


by moral forces from within. 


In other cases, where the menace of a dev- 


astating attack might appear less threatening, domestic problems could be 
so acute as to prevent the state from taking sides in the war without the 


risk of disrupting its national economy and possibly encouraging outbreaks 


of domestic violence. 


Thus the policy of ‘‘neutralism’’ developed, and one may imagine the 


neutralist government saying to itself: ‘‘We are loyal members of the 
United Nations, but things have turned out differently from what we ex- 


pected. 


Under the new circumstances there is nothing left for us to do 


but to stand aside and not take part in the struggle between the two con- 
tending great Powers of the United Nations. The security we had in mind 
when we ratified the Charter was a collective security, in which the com- 
munity as a whole would be so strong that no single state would dare chal- 


lenge its decisions. 


The situation has now become one in which the rule 


of rebus non sic stantibus clearly applies. We may be acting unwisely 
from a political point of view; but whether acting wisely or unwisely we 
do not consider that we are violating the pledge that we gave in ratifying 


the Charter.’’ 


Is, in fact, neutralism in violation of any legal obligations under the 


Charter ? 


for the maintenance of peace; 


The Charter makes the Security Council primarily responsible 


and by the following article the Members 


of the United Nations agree to accept and carry out the decisions of the 


Security Council. 
to come to a decision in respect to any of the successive issues that have 


it inasmuch as the Security Council has been unable 
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arisen in connection with the maintenance of the peace, it would appear 
that the other Members of the United Nations not involved in the imme- 
diate issues of the ‘‘cold war’’ are legally free to declare themselves neutrals 
without violating their obligations under the Charter. 

Can neutralism be condoned in the presence of a decision of the General 
Assembly condemning a particular Member of the United Nations for con- 
duct in violation of the principles of the Charter? Is, indeed, a resolution 
of the General Assembly of any binding force? Is it no more than a rec- 
ommendation, to be followed or not according to the convenience of the 
particular Member? The answer would seem to depend upon the terms of 
the resolution. On November 3, 1950, the General Assembly adopted a 
resolution that, in the case of failure of the Security Council to act, the 
General Assembly should consider the matter immediately with a view to 
making appropriate recommendations to Members for collective measures, 
including the use of armed force when necessary, to maintain international 
peace and security. The resolution, known under the title, ‘‘ Uniting for 
Peace,’’ was adopted by a vote of fifty-two to five, with two abstentions. 
Did it thereupon bind not only the Members voting against it, but the two 
Members abstaining? Were the two Members free to follow a neutralist 
policy and not consider themselves under any obligation to carry out the 
measures proposed by the General Assembly, on the ground that its ree- 
ommendations were of no legal value? The answer would seem to be 
that the resolution constituted a binding obligation upon one and all. 

On November 2, 1956, the General Assembly adopted a resolution intro- 


dueed by the United States urging the parties involved in hostilities in 


Egypt to agree to an immediate cease-fire; calling upon the parties to the 
armistice agreements to withdraw their forces behind the armistice lines; 
and recommending that all Members refrain from introducing military 
goods into the area of hostilities and from any acts which would prevent 
the implementation of the resolution. It would appear that the third item 
of the resolution created an obligation under the Charter for the Members 
of the United Nations not parties to the conflict. That the obligation was 
not of equal legal force with one resulting from a decision of the Security 
Council to the same effect may be conceded, without at the same time deny- 
ing the existence of the obligation. In international agreements, such as 
the Charter of the United Nations, where the sanction for non-fulfillment 
of obligations is left to the future decision of the Members themselves, there 
may be obligations of greater or less binding force, yet all be of a legal 
character, being obligations under a treaty. 

In the case of the resolution of November 3 directed against the use of 
force by the Soviet Union against Hungary, the call to the Members of 
the United Nations to co-operate with the Secretary General in the execu- 
tion of his functions and to co-operate in making available such supplies 
as might be required by the Hungarian people created such vague and 
general obligations as to raise no present issue of fulfillment of the duties 
called for by the resolution. 

Beyond the obligations created for the Members of the United Nations 
by decisions of the Security Council or by recommendations of the Gen- 
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eral Assembly are, of course, the obligations created by the agreement of 
the Members to abide by the general purposes and principles proclaimed 
in the Charter, such as the principle of the self-determination of peoples, 
respect for human rights and fundamental freedoms, and the duty to re- 
frain from the use of foree. Here we are dealing with such broad obliga- 
tions as to make it difficult in many cases to pass upon the conduct of states 
which hesitate to take sides between the two contending Powers in the 
that has been in progress for the past eight years or more. 


‘‘eold war’”’ 
might be used to deseribe the conduct called 


The term ‘‘moral obligation ”’ 
for in such cases where there is no judicial procedure established to give 
judgment with respect to the observance of the rule, so that the decision 
becomes a matter for the discretion of the individual state; and the claim 
of one party that there is a moral obligation to take sides may in good 
faith be rejected by the other party. The distinction between Communist 
imperialism and democratic self-government is clear enough to the West- 
ern world, but not so clear to many of the Middle and Far Eastern states. 
Communism, as the West sees it, is condemned not because of its economic 
and social objectives in themselves, but because of its denial of human lib- 
erty, because of its methods of terrorism and intimidation, because it seeks 
measures which destroy moral values of far 


to attain its objectives by 
Imperialist 


greater importance than any economic gain could justify. 
Communism denies the right of self-determination, the basic condition of 
the sovereign equality which is one of the first principles of membership 
in the United Nations. 

To many of the peoples of the Middle and Far East, Communism appears 
in a somewhat different guise. To the masses who have never known free 
government the promise of a higher standard of living is sufficiently allur- 
ing to offset the methods by which it is brought about. The Western con- 
cept of individual initiative and of controlled capitalism does not fit in 
with their experience of colonial or semi-colonial government. In most 
eases their economic need is sufficiently great to risk their political future. 
When, therefore, the Western world asks them, ‘‘Are you with us or are 
you against us in this ‘cold war’?’’, the reply might be that the line be- 
tween Communism and democracy is not so clearly drawn as to make the 
choice a simple one between black and white. 

The political situation within the United Nations appears to be changing 
rapidly, so that observations with respect to the political aspects of ‘‘neu- 
tralism’’ may be out of date before publication. But the legal aspects of 
the problem continue to be of importance, involving as they do questions 
of interpretation of the Charter, particularly in respect to the obligations 
created for the Members by recommendations of the General Assembly. 

C. G. FENWICK 


ARTIFICIAL SATELLITES: A MODEST PROPOSAL 


Announcements in 1955 by officials of the United States and the Soviet 
Union of plans to launch artificial satellites into outer space for the 
purpose of scientific investigation during the International Geophysical 
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Year 1957-1958 have given added impetus to the already considerable 


discussion and speculation concerning the legal status of the outer space 
expanses." More recently, a story in the New York Times? reports new 
scientific findings that it may now be possible to construct satellites which 
can safely survive the return trip through the earth’s atmosphere. This 
development perhaps calls for some further consideration of some of the 
rather complex problems posed by man’s new ventures into outer space. 
Until the appearance of the recently reported findings, it had been widely 
assumed that the International Geophysical Year satellites would never 
return intact to the earth. It was thought that a satellite, which sooner or 
later must begin to spiral toward the earth’s surface, would heat up and 
burn like a meteor when encountering the denser atmosphere surrounding 
the earth. Now, however, it appears that the analogy to meteors was not 
wholly accurate and that satellites can be constructed which will with- 
stand the heating effect of impact with the denser atmosphere closer to 
the earth’s surface. 

It hardly requires mention that the satellite program will most probably 
make highly significant contributions to the world’s scientific knowledge 
The major emphasis of the President’s announcement of the satellite pro- 
gram as part of the United States’ participation in the International Geo- 
physical Year was upon the opportunities which would accrue to scientists 
of all nations throughout the world. Among the major contributions to 
science expected from the satellite programs are data relating to or 
derived from: solar radiation in the ultraviolet and X-ray regions; 
electron density measurements; pressure, density and composition of the 
atmosphere ; cosmic ray measurements; observations of meteors; measure- 
ments of the variation of the earth’s magnetic field; atmospheric drag 
measurements; geodetic measurements, etc.* 

Prior to the recent development concerning the possibility of construct- 
ing a recoverable satellite, it had been assumed in most discussions that 
nothing in conventional or customary international law would be in- 
fringed by the satellite program.* With respect to outer space it seems 
clear that there are no existing relevant conventional prescriptions.° The 
principal conventions relating to airspace were not designed to regulate 

1The U. S. announcement was made July 29, 1955. For text see 33 State Dept. 
Bulletin 218 (1955) and New York Times, July 30, 1955. First indication of the 
Soviets’ intent to launch a satellite came on April 15, 1955, with the report that a 
committee of Soviet scientists had been established to pursue this objective. More 
recently, in September, 1956, the U.S.S.R. presented a brief report of its intent to the 
Special Committee for the International Geophysical Year at a meeting in Barcelona 
and announced that its detailed program of participation in the satellite phase of the 
International Geophysical Year would be presented later. 

2 New York Times, Dec. 2, 1956, See. E, p. 11, col. 

3 Some indication of the scientific purposes to be served can be gathered from the 
various reports in the New York Times, July 30, 1955. And see Van Allen (ed. 
Scientific Uses of Earth Satellites (1956). 41956 A.S.I.L. Proceedings 84-115. 

5 Jenks, ‘‘International Law and Activities in Space,’’ 5 Int. and Comp. L. Q. 99 
(1956) ; Cooper, ‘‘Legal Problems of Upper Space,’’ 1956 A.S.I.L. Proceedings 84; 
Schachter, ‘Who Owns the Universe?’’, Collier’s, March 22, 1952, p. 36. 
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the problems of outer space. Neither the major purposes nor the detailed 
provisions of these existing agreements were, or can be, expected to deal 
with this new area of concern. As Mr. Wilfred Jenks has pointed out, 
the projection of territorial sovereignty upward, which is the basis of 
conventional law concerning airspace, has no reality when applied to outer 
space because basic astronomical facts are inconsistent with any such 
notion.® 

With regard to outer space and customary international law, both Mr. 
Jenks, in a general way, and Professor Cooper, more specifically, have 
expressed the thought that the principle of the freedom of the seas appears 
to be the most relevant analogy. Accepting this, it would appear that 
entry of satellites into, and orbiting in, regions of outer space beyond the 
effective control of any state would not infringe upon any existing princi- 
ple of customary international law and would positively be permitted under 
the principle most closely analogous. 

Although the projection of satellites into outer space does not appear 
to create any real legal difficulties if launching sites are properly located, 
the new development regarding the return of the satellites into traditional 
airspace raises some problems which had not been thought to be of im- 
mediate concern. No detailed enumeration of the possible legal difficulties 
is necessary at this point. For a recoverable satellite it suffices to mention 
that there is, of course, the possibility of unauthorized entry into tra- 
ditional airspace of underlying states as well as of damage, and appre- 
hension of damage, to structures on the earth.’ 

Whatever the degree of threat descending satellites may actually pose, 
it would seem to be reasonably apparent that the state upon whose territory 
an object was about to fall would be authorized to take whatever measures 
thought necessary to protect itself from injury. This presumably would 
include destruction of a satellite at whatever height this might be possible. 
It would seem difficult to proscribe such action since, at the present stage 
of technology, the state could not know whether or not the descending 
object was harmless, and even normal prudence might suggest that the 
worst be assumed. The most obvious support for the action taken by the 
underlying state is in the doctrine of self-defense. It would seem equally 
clear that the non-consenting, underlying state would have ample grounds 
for protest against a violation of its territorial airspace. Further, in the 

6 Jenks (note 5 supra) 103-104. 

7 See Art. 8 of the International Civil Aviation Convention, regarding pilotless air- 
eraft, and the Rome Convention of 1952 on Aircraft Damage to Persons and Property on 
the Surface. Some manifestation of the type of difficulty which may arise in the future 
occurred during the writing of this editorial when a guided missile, the Snark, launched 
by the U. S. Air Force in Florida, failed to respond to its electronic control and presum 
ably crashed in the jungle in Brazil. This type of missile does not rise into outer space. 
The Snark resembles an un-manned ‘‘air-breathing’’ aircraft. See New York Times, 
Dec. 8, 1956, p. 1, col. 1. In a later report it was stated that the ‘‘runaway guided 
. in Brazil. It was indicated that the episode might 
have effects on negotiations between the two countries. New York Times, Dec. 9, 1956, 
p. 18, col. 1. 
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event of surface damage the underlying state would have recourse to tra- 


ditional legal principles designed to secure protection against direct 
or accidental injury by other states. 

In this posture of probable developments and legal prescriptions, it 
might be appropriate for specialists in this area to devote some exploratory 
thought to measures which might be taken to allay fears that peaceful 
satellites might become harmful objects. An alternative which might be 
considered would be for each state about to launch such a satellite to 
register its intent to do so with an international agency, to file a flight plan 
with such agency, and to file a description of the satellite’s load, weight, 
size, ete. It would of course be impractical and not necessary to the 
proposal to include details of the launching mechanism, but complete in- 
formation about the load could be registered and this could be done 
with respect to both recoverable and non-recoverable satellites. Beyond 
registration it might even be desirable as a guarantee of good faith to 
suggest inspection by the international agency to assure that the load 
conforms to the description filed. A procedure of inspection need not, of 
course, include submission to prior approval. 

It is suggested that the proposal so briefly indicated here is one that 
any country planning to launch a satellite might appropriately take into 
consideration.* In determining whether to advance or to adhere to such a 
proposal, a country might of course reasonably take into account the 
willingness of other countries launching satellites to adopt the recom- 
mended measures of registration and inspection. 

Myres 8. McDouGa. 


THE CHANGING LAW OF NATIONS 


I 


It has often been stated’ that international law, although primitive as 
to structure and contents, has shown a remarkable stability, as compared 
with more advanced municipal legal orders. From its beginnings until 


8 Such measures might allay apprehension of harm in a manner comparable to the 
design of the ‘‘open skies’’ proposal. See Note, ‘‘The Aerial Inspection Plan and Air 
Space Sovereignty,’’ 24 Geo. Wash. L. Rev. 565 (1956). 

Proposals have been made to ban testing of the intercontinental ballistic missile. 
Testimony of Senator Flanders in Hearings, Subcommittee on Disarmament, Committee 
on Foreign Relations, 84th Cong., 2d Sess., p. 81 (Mareh 7, 1956); Leghorn, ‘‘Con 
trolling the Nuclear Threat in the Second Atomic Decade,’’ 12 Bulletin of Atomic Seci- 
entists 189, 195 (1956); Inglis, ‘‘ National Security with the Arms Race Limited,’’ ibid. 
196. A news story in the Washington Post, Dec. 10, 1956, stated that ‘‘administration 
sources disclosed’’ that ‘‘the White House had approved a new international disarma- 
ment plan which proposes that the use of long-range guided missiles for war be 
outlawed.’’ 

For suggestions with respect to international control of satellites during the Inter- 
national Geophysical Year, see Leghorn, loc. cit. 195, and Romulo, ‘‘ Alphabet of the 
Apocalypse,’’ 39 Saturday Review 26, 51 (Dee. 8, 1956). 

1Cf. Max Huber, ‘‘Die Wandlungen des Vélkerrechts,’’ 52 Die Friedens-Warte 297- 
310 (1955). 
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1914 it presents a clear continuity of development; no revolution as to its 
basic structure occurred. It remained based upon the same sociological 
foundations—the international community of sovereign states—and upon 
the same axiological foundation—the values of the Greek-Christian Occi- 
dental culture. 

True, international law during the nineteenth century saw an impor- 
tant, progressive development, including the beginnings of international 
organization. But the framework within which this progress developed 
remained essentially the same. The ‘‘classic’’ international law was, de- 
spite its worldwide expansion, a law based on Occidental values, it was 
the law of a world in which Europe dominated Asia and Africa; it was 
the law of a pluralism of sovereign states, including a number of ‘‘Great 
Powers.’’ But these states showed a more or less ideological conformity, 
as being mostly national states based on the values of the liberal, consti- 
tutional, democratic ‘‘ Rechtsstaat.’’ Hence, the problem of keeping the 
peace was predominantly the problem of balance of power. 

But in these last decades international law has been in a period of flux, 
restlessness and profound change; recent developments are often full of 
contradictions. 1914 is the turning-point—a turning-point, but, as Max 
Huber points out, not a break. For, despite all changes, it has not been 
possible to ‘‘ban the spirit of sovereignty.’’ Notwithstanding all new tend- 
encies and changes, international law, even today, is still basically the law 
of a community of sovereign states. 

It would, of course, be a mistake, to identify change with progress, as 
some are inclined to do. Change can mean progress, but can also mean 
retrogression. Newer developments have sometimes been strongly retro- 
gressive. There is, further, the obvious ineffectiveness of some new rules 
and institutions such as the norms restricting or forbidding the use of 
force, the norms concerning collective security or international sanctions. 
Newer developments sometimes show a merely experimental character and 
are even ephemeral, such as mandates, international protection of minori- 
ties, the League of Nations. Hence, the changing law of nations is char- 
acterized by the uncertainty, insecurity, provisional nature of many rules 
or even of whole departments of that law. This present status makes any 
prophecy of the future of international law hazardous. Such future may 
lie between the extremes of an ethically higher and more effective law of 
one world and the possibility of a rapid fall of the whole law of nations, 
a return to ages of anarchy and barbarism; in the light of the terrible effect 
of modern weapons, even the vision of an end of civilization, of a possible 
suicide of humanity, cannot be wholly excluded. Only one thing is certain: 
a return to the shores of 1914 is impossible. 

It is only natural that this changing and unsettled status of international 
law should have exercised a profound influence, not only on the minds of 
laymen, but also on the science of international law, that it should have led 
to often contradictory attitudes and bitter polemics between adherents of 
opposed opinions. That is why we see even among professional interna- 
tional lawyers such opposite attitudes as, on the one hand, the strong con- 
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servatives, passionately opposing any change in the ‘‘classic’’ law, or the 


‘*neo-realists,’’ throwing that law away as ‘“‘sterile,’’ ‘‘insignificant,’’ as a 
‘*naive illusion,’’ and proudly concentrating on the study of ‘‘naked power 
caleulations’’; and, on the other hand, the ‘‘ wishful thinkers,’’ confusing 
their dreams with reality, and the utopian preachers of the world federal 
state. 

It is this unsettled and dynamic status of international law which, as far 
as methods are concerned, has led to an attack against analytical jurispru- 
dence from two opposite sides: the adherents of ‘‘natural law,’’ confusing, 
in extreme cases, law with ethics, and the pure sociologists, confusing law 
with fact, or, as in the case of the so-called ‘‘ policy science,’’ confusing law 
with politics, confusing the law with the procedure of its making. 

It is clear that the correct approach as to the attitude taken and the 
methods applied lies in the middle: sociological and axiological considera- 
tions are indispensable for a full understanding of the law; but it is, of 
course, equally indispensable to recognize the essentially normative char- 
acter of 


II 


This changing and insecure status of international law seems to stem from 


two different sets of phenomena which this writer has called the ‘‘crisis”’ 


and the 


‘ 


‘transformations’’ of the law of nations.* The ‘‘transformations’’ 
are the changes resulting from the change of general conditions, even if 
there were no crisis, although this change of general conditions contains 
also elements of the crisis. On top of these transformations there is a deep 
erisis which has its roots in earlier developments, but has become actual 
since the end of the second World War. The change in the changing law 
of nations is, therefore, not along one line, or in one direction, but in many, 
sometimes contradictory, directions. 

There is a transition from the law of a plurality of ‘‘Great Powers’’ to 
the law of a bi-polar world. There is the change from a law of a com- 
munity of states with a certain ideological conformity to the law of two 
worlds, basically hostile to each other and with incompatible ideologies. 
Hence, the problem of peace is no longer so much a problem of balance of 
power, but a problem of what is now called ‘‘ peaceful co-existence.’ 

There is, further, a transition from the law of an international commu- 
nity of predominantly Occidental character to the law of a community em- 
bracing also the very different legal and value systems of the non-Occidental 
world.* 


There is, finally, the transition from the ‘‘classic’’ to the ‘‘new’’ inter- 


national law, from the law of a loose, unorganized society of sovereign states 


2 This is the approach of Charles De Visscher, Théories et Réalités en Droit Inter- 
national Publie (Paris, 1953). 

’ See this writer’s lectures in French, ‘‘La Crise et les Transformations du Droit des 
Gens,’’ to be published in the Recueil des Cours of the Hague Academy of International 
Law. 

*See this writer’s editorial, ‘‘ Pluralism of Legal and Value Systems and International 
Law,’’ 49 A.J.I.L. 370-376 (1955). 
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to a more organized, more centralized law; the transition from the tradi- 
tional international law, limited in contents, dealing exclusively with the 
relations between sovereign states, to what Dr. Jenks*® conceives as ‘‘an 
international law, expanded in scope, an international law representing the 
common law of mankind in an early stage of its development.”’ 


The changing character of international law is, first, a consequence of a 
transformation of general conditions, a transformation the impact of which 
is equally felt in the municipal legal orders. The ‘‘classic’’ international 
law presupposed the doctrines of democracy, capitalism, economic liberal- 
ism, ‘‘laissez faire,’’ the principles of the sanctity of private property, the 
strict distinction between private enterprise and economic activities by 
states, the strict distinction between armed forces and the civilian popu- 
lation. All that has fundamentally changed. The coming of total war, 
of ever expanding economic activities by states, the control by states 
of the economic life of the nation even in times of peace, and more 
so in times of war, the appearance of totalitarian regimes, have profoundly 
influenced old and well-established rules of international law and brought 
about far-reaching uncertainty. These transformations, while particu- 
larly prominent in totalitarian states, are nevertheless more or less uni- 
versal, to be seen also in the democracies of the free world. They have 
shaken the basis of many rules of the laws of war and of the law of neu- 
trality. They have changed and made insecure the rules concerning im- 
munity from jurisdiction of states in their economic activities, of state 
instrumentalities, of government-owned merchant vessels, government cor- 
porations; also with regard to rules concerning state responsibility (po- 
litical parties, subversive and terrorist activities, hostile propaganda), and 
finally with regard to rules concerning nationalization, expropriation 
confiseation.*® 

There are tendencies to weaken or to question old and well-established 
rules of international law: there is a tendency against conquest as a title 
of acquisition of sovereignty ; there is uncertainty as to the so-called ‘‘ doc- 
trine of contiguity’’; there is much confusion as to the recognition of states 
and governments; there are very doubtful areas as far as the law of inter- 
national treaties is concerned ; a weakening of the requirement of effectivity 
where sovereignty is acquired by occupation of a terra nullius; there is a 
complete lack of agreement as to the acquisition of sovereignty in the Arctic 
and in the Antaretic. 

Technological developments have led to uncertainties in the laws of war 
such as aerial war, chemical and bacteriological warfare, magnetic mines 
and so on; or have led to completely new norms in fields which before had 
not been of practical importance. The coming of aviation has led in a short 

5C, W. Jenks, ‘‘The Scope of International Law,’’ 31 British Year Book of Inter 
national Law (1954) 1-48 (London, 1956 

6 These transformations are dealt with in the article of W. Friedmann, ‘‘Some Impact 
of Social Organization on International Law,’’ 50 A.J.I.L. 474-514 (1956). 
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time to the new norm of general customary international law according to 
which the legal status of the airspace is the same as the status of the sub- 
jacent space. We are at the threshold of a completely new ‘‘international 
space law.’’* The new interest in making use of the water of streams for 
purposes of irrigation, hydro-electric power and so on, is transforming the 
law of international rivers, hitherto dominated by the interests of naviga- 
tion.® 

Other changes stem from technological (geological and engineering) ad- 
vances combined with economic considerations, neo-Malthusian fears of 
overpopulation and an upsurge of sovereignty: the new norms in fieri, 
concerning the continental shelf, the disquieting developments with regard 
to the limits of territorial waters, contiguous zones, the law of high-seas 
fishing, developments which, in extreme cases, threaten the survival of the 
fundamental principle juris cogentis of the freedom of the high seas. 

There is, further, the advent and enormous expansion of international 
organizations, quasi-universal and regional, general and specialized. They 
have brought many new developments: international organizations as sub- 
jects of international law, in the field of international treaties, privileges 
and immunities, responsibility, capacity to claim indemnities. There is no 
doubt that the scope of international law, formerly restricted to relations 
between sovereign states, has expanded: stateless persons, refugees, indig- 
enous populations of trusteeship territories, solution of economic, financial, 
social, health, cultural, educational problems on a worldwide scale, develop- 
ment of, and technical aid and assistance to, underdeveloped countries. 
There is no doubt that the law of international organizations, although 
based on particular international law, has also deeply influenced general 
international law.’ 

The new quasi-universal general international organizations have not re- 
stricted themselves to international co-operation in the so-called non-politi- 
eal fields. They have attempted to regulate activities which the states 
hitherto have regarded as their exclusive domain. Hence new ideas and 
experiments have appeared which would have been unthinkable prior to 
1914: the attempt to restrict or even abolish the use of force in interna- 
tional relations, the idea of ‘‘international concern,’’ as expressed in Arti- 
cle XI of the League of Nations Covenant, the ideas of collective security, 
of international sanctions, the attempts at an international criminal law. 
at international protection of human rights. True, many of these attempts 
have hitherto been ineffective and have made whole departments of the 

* The strictly legal question has been asked: Who owns the universe? Cf. C,. W. Jenks, 
‘‘International Law and Activities in Space,’’ 5 Int. and Comp. L. Q. 99 114 (1956) ; 
Proceedings, American Society of International Law, 1956, pp. 84-115. See also the at 
tempts to frame principles of a new international law applicable to the realms of space 


at the International Astronautical Congress, held recently at Rome (New York Times, 
Sept. 20, 1956, p. 12). 

SCf., e.g., J. J. Lador-Lederer, ‘‘ Vom Wasserweg zur internationalen Gemeinschaft,’’ 
93 Die Friedens-Warte 225-244 (1956). 

® See this writer’s editorial, ‘‘General International Law and the Law of International 
Organizations,’’ 47 A.J.I.L. 456-462 (1953). 
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law, like the laws of war and the law of neutrality, extremely insecure. 
These attempts have led scholars to question the whole philosophy on which 
the current concept of international organization is based.'° Scholars have 
insisted that it is impossible to make revolutionary changes without chang- 
ing the sociological foundations on which present-day international law is 
based. Charles De Visscher has written that any advance in this direction 
must start with a change in the distribution of power which, at this time, is 
in the hands of the sovereign states. Yet, on the other hand, it is unlikely 


that these new ideas, inspired by a deep concern with the consequences of 


modern war, will, despite their ineffectiveness so far, disappear completely 


On top of all these elements of transformation there is an actual crisis, 
the elements of which can be only briefly enumerated here. There is, first, 
the decline of Europe, which prior to 1914 was the hub of international af 
fairs, the creator of our Occidental culture and of our international law 
based on the values of that culture. The center of gravity of Occidental 
culture has definitively shifted from Europe to the United States of 
America. 

There is, second, the emergence of the Soviet Union as the other of the 
only two Great Powers, a phenomenon which by itself has completely 
changed the power structure of the world. There is, third, the split be- 
tween two antagonistic worlds, each led by one of the two Great Powers, 
the deep ideological abyss, the cold war. It is obvious that this split has 
the most far-reaching influence on general international law and the law 
and functions of international organizations. 

There is, fourth, the ‘‘anti-colonial rebellion.”” The upsurge of Asia and 
Africa is a challenge, not only to Europe, but to the whole Occidental world 
of the white man. 

There is, fifth, the coming of the atomic age, a technological development 
to which a special place must be assigned, for in the last analysis it places 
humanity before the dilemma of a true peace or annihilation. 

But all the transformations, all the elements hitherto mentioned, of th: 
crisis do not yet fully explain the present crisis of the law of nations. For 
this is only a partial phenomenon of the total crisis of our whole Oc- 
cidental culture. This crisis produces many technical, including legal 
problems; but, as every authentic and genuine crisis, it has its deepest 
and veritable roots in philosophy, ethies, and religion. It is the crisis of 
the ideals and values of our Occidental culture which has produced in a! 
realms of human life the uncertainty, insecurity, provisional nature, s 
characteristic of this epoch since 1914. Modern man has lost faith, has lost 
his connection with God. He has during the last centuries put all the em- 
phasis on natural sciences and technology—and has done so with astonish- 
ing success. But the truly fundamental problems, which are not the techn 
logical problems dealing only with means, but those dealing with the ends 


See W. Schiffer, The Legal Community of Mankind (New York, 1954). 
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have been neglected or ignored. Man has confused technological with 
ethical progress. The present crisis clearly shows that these fundamental 
problems cannot be ignored with impunity. That is why man today finds 
himself unprepared for his own scientific conquests, which tend to become 
a mortal danger rather than a benefit. Modern life has strongly contrib- 
uted to bring about and to deepen this spiritual crisis; the de-personaliza- 
tion of man through the machine, the struggle, haste, and overburdening of 
modern life, the lack of time, energy and the will to perfect oneself. There 
has been the emergence of the masses, dominating modern life, the serious 
crisis of the intellectual elites ; hence the decline of great literature, art and 
music, the monotony of modern ‘‘entertainment’’ by standardized mass 
media, productions which so often bring out the contrast between the tech- 
nologically wonderful means and the inartistic, valueless contents. Hence 
the indifference to everything which is not ‘‘practical’’ in terms of money 
and power, the lack of interest in the higher things; hence also the declin- 
ing respect for the rule of law, the ‘‘politicization’’ of everything, the un- 
willingness of men to think, the mass indoctrination, the preference given 
to security over freedom, the superficiality and spiritual emptiness of the 
life of the majority of mankind; as the President of Georgetown University 
formulated it a few years ago in a speech: The majority of men in the so- 
called backward countries have nothing to live on and the majority of men 
in the so-called advanced countries have nothing to live for. <A true civi- 
lization is not a technological but an ethical phenomenon ; where the ethical 
basis disappears, a civilization is bound to disappear. Who can look with- 
out the deepest concern at the horrible persecutions and tortures, at the 
growing inhumanity of men toward men, as shown by total war, at the 
prevalence of purely materialistic doctrines which necessarily imply nihilis- 
tie consequences? That is why a truly great man, Dr. Albert Schweitzer, 
in his speech on the occasion of receiving the Nobel Peace Prize, could speak 
of the ‘‘horror and inhumanity of our present existence.’’ 

To overcome the crisis and to preserve our Occidental culture more is 
needed than technical means, however important and indispensable they 
are. Thus also for a truly progressive international law, what is needed, 
in the deepest sense, is a spiritual, ethical regeneration: For man does not 
live on bread alone. 

Joser L. Kunz 


THE MEETING OF PRESIDENTS AT PANAMA 


On June 22, 1826, a Congress of American States met in Panama in re- 
sponse to an invitation from Simon Bolivar, ‘‘The Liberator.’’ then Presi- 
dent of Peru. Not all of the American states were represented, Argentina 
and Brazil being conspicuous among those absent. The United States had 
not been included in Bolivar’s invitation of 1824; but President Adams 
was willing to accept as official an invitation from the acting President of 
Colombia, Santander. Unfortunately, neither of the appointed delegates 
of the United States was present at the meeting. The four governments 


represented at the Congress signed a Treaty of Perpetual Union, but three 
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of them failed to ratify the treaty and Colombia only did so in part. The 
meeting that was to have been held at Tacubaya, Mexico, to exchange rati- 
fications found only the United States delegate present. 

What, then, was there to celebrate a hundred and thirty years later? 
How did the Congress of Panama come to attain such a position of impor- 
tance in the history of inter-American relations as to justify a meeting of 
the Presidents of American states in commemoration of it? The answer 
lies in the part played by the Congress of Panama throughout the nine- 
teenth century in keeping before the minds of statesmen the ideal of con- 
tinental unity in spite of dissension and conflict, which at times seemed 
to justify the reaction of Bolivar in the years succeeding the Congress, 
‘*that he had plowed the sea.’’ Doubless if continental unity had made 
no greater progress than that represented by the International Conferences 
of American States that met from 1889-1928, there would, indeed, have 
been little to celebrate. The Conference at Havana in 1928 ended on a 
note of disillusionment. As long as the United States chose to enforce its 
unilateral conception of the application of the Monroe Doctrine under 
guise of an international policemanship, continental solidarity had no more 
than an oratorical appeal. But with the adoption at the Conference of 
1936 of the principle of consultation in the event of a threat to the peace, 
and with the declaration of 1940 that an attack upon one was to be con- 
sidered as an attack upon all, the sentiment of unity took a firm hold upon 
the American states—a hold strengthened by the determination five years 
later to preserve their new system against absorption by the United Na- 
tions. Then, in 1947, came the formal adoption of the regional security 
system, and a year later the reorganization of the Union of 1890 to make 
it a more effective agency of inter-American co-operation. 

The Organization of American States had now gone far beyond even 
the vision of Bolivar. It was not in legal structure the close alliance con- 
templated by Bolivar, but it was far more comprehensive in scope. It was 
not a union created primarily for defensive purposes, it was not a mere 
system of collective security, but an organization looking to the promotion 
of economic and social objectives that had now come to be regarded as the 
fundamental conditions of a stable political order. When, therefore, it 
came to be realized that a new era had opened up before the American 
states, it was but natural that the Congress of Panama of 1826 should in 
a sense shine in reflected light and be commemorated not so much for what 
it had been at the time as for what its lineal successor had come to be in 
the course of the years, without examining too closely the structural like- 
ness between the two. After all it was hardly to be expected that the 
original design of the building should have been followed by the architects 
of a much later day. 

The first plan of commemorating the Congress of 1826 was that the 
ambassador-representatives of the Organization of American States shoulé 
meet in Panama; then came the suggestion of having President Eisen- 
hower meet there with them; then the decision to invite the presidents 0! 


all the American states to meet in an extraordinary session. In pursuane 
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of this plan the Ambassadors met from July 18 to 22, 1956. On July 21 
eighteen of the twenty-one presidents met and, after the usual formal cere- 
monies, signed on July 22 a formal statement of principles and purposes 
bearing the title, ‘‘ Declaration of Panama’’ (annexed hereto). The pre- 
amble of the Declaration refers to the Assembly of Plenipotentiaries of the 
American States of 1826 as constituting ‘‘the first collective manifestation 
of Pan Americanism’”’ and recognizes ‘‘the continuing validity of the ideals 
which inspired the precursors of continental solidarity.’’ Five successive 
paragraphs proclaim in turn the destiny of America to give tangible mean- 
ing to the coneept of human liberty; the belief that the realization of the 
destiny of America calls for the economic and social development of its 
peoples and for co-operative efforts to raise the standards of living; the fact 
that the security of the Continent that has been obtained by the Organiza- 
tion of American States gives assurance of what loyal co-operation can ac- 
complish ; the threat to American ideals from totalitarian forces; and the 
contribution which a united America may make towards achieving for the 
whole world the benefits of a peace based upon justice and freedom. 

It is significant that the Declaration of Panama recognized the key po- 
sition held in inter-American relations by the collective security system 
established by the Treaty of Reciprocal Assistance signed at Rio de Janeiro 
in 1947 and incorporated the following year in the Charter of the Organi- 
zation of American States adopted at Bogota. Now that the danger of 
war has been removed by transferring to the whole regional community 
the obligation to protect its members against acts of aggression, the Ameri- 
can states are free to devote their national resources to raising standards 
of living and securing for their peoples the benefits of economic and social 
welfare. If an exception must be made of the United States, it is for 
reasons outside of intra-hemispheric security. 

In his address on July 22 to the meeting of presidents and ambassadors, 


President Eisenhower looked forward to ‘‘a new phase of association’’ 
based upon the principle that the material welfare and progress of each 
member was vital to the well-being of every other; and he proposed that 
an advisory group of Presidential representatives should meet and make 
specific recommendations for action. Following up the suggestion of Presi- 
dent Eisenhower, on August 3 the Government of the United States made 
public a note urging the Latin American governments to appoint their 
members to the committee and suggesting Washington as the meeting 
place. The note underlined the aims of the meeting as being 


To prepare concrete recommendations for making the Organization of 
American States a more effective instrument of cooperative effort in 
the economic, financial, social, and technical fields. 

On September 17 the Inter-American Committee of Presidential Repre- 
sentatives met at the Department of State in Washington to give effect to 
the proposal of President Eisenhower. The objective of the meeting, which 
Was a preliminary one, was to identify the problems for the solution of 
which recommendations would subsequently be drafted and submitted to 
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the presidents of the American states. In the course of the discussions 
there was a general recognition of the need of strengthening the Organiza- 
tion of American States, with emphasis upon the practical steps the Or- 
ganization might take to promote the economic and social welfare of the 
peoples of the American continents, looking to the long-range program of 
raising living standards. An elaborate body of proposals was adopted 
under the successive heads of economic, social, financial, technical, admin- 
istrative and organizational, and atomic energy. In each of these fields 
emphasis was placed upon the contribution that might be made by pro- 
grams of technical assistance training, and educational work. 

The committee adjourned after three days of intensive work, with the 
understanding that the studies to be undertaken would be reviewed at a 
meeting in the late winter, to be followed by a final meeting in the spring 
at which a definitive and selected number of resolutions would be drafted 
for submission to the twenty-one American presidents. 

It is no criticism of its value to say that the Inter-American Committee 
of Presidential Representatives does not fit in with the existing machinery 
of the Organization of American States. The Charter describes the organs 
of the Organization, making the periodic conference the ‘‘supreme organ,”’ 
which has to decide the general action and policy of the Organization. But 
if the presidents of the states members of the Organization chose to inter- 
vene and recognize that the Organization is capable of performing a far 
more effective service to their countries than that actually being performed 
in the routine administration of the Organization under the direction of 
their respective foreign offices, who could be found to object—least of all 
the foreign offices themselves, which may have long sought to expand the 
activities of the Organization but have been restrained by lack of financial 
support from their respective legislatures? 

As for the elaborate draft of specific problems selected by the committee 
for study during the interim period of four or five months, scarcely an 
item appears on theiraft that has not long been part of the technical work 
of the several departments and divisions of the Pan American Union. The 
topics falling under the head of ‘‘economic matters’’: agriculture, industry, 
trade, transportation, and those falling under the head of ‘‘social’’: public 
health, education, housing, social welfare, fit into the existing organization 
of the Department of Economic and Social Affairs of the Pan American 
Union; and in like manner the topics included under ‘‘financial’’ and 
‘*technical’’ are part of the special fields of study of the Department. A 
single exception in respect to new problems to be studied is in the assign- 
ment to the Department of International Law of the Pan American Union 
of the task of drafting model atomic energy legislation as a means of assist- 
ing Latin American countries in establishing atomic energy programs. 

But even if the Committee of Presidential Representatives should, in the 
course of the studies undertaken by it, do no more than discover the scope 
of the work already under way at the Pan American Union, it will never- 
theless be able to contribute effectively to the promotion of the chief ob- 


jective of the meeting of the presidents at Panama. There is no ground 


é 
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for resentment on the part of the Organization of American States that 
the presidents have sought, as it were from the outside, to give an impulse 
to activities which their own foreign offices were already in a position to 
promote, had they believed themselves justified in doing so, and had they 
been able to draw 
work is wide and open; and the several organs of the Organization of 
American States, the Conference, the Meeting of Consultation, the Council 
and the Pan American Union, each and all intent upon the objectives set 
forth in the program of the Presidents’ Committee will welcome whatever 
contribution the committee can make to the important tasks before them. 
The important thing is to push ahead with an objective already clearly 
outlined at the Conference of Caracas and only needing the practical appli- 
cation of principles to the concrete conditions before us. 


DECLARATION OF THE PRESIDENTS OF THE AMERICAN 
IN PANAMA 


We, THE PRESIDENTS OF THE AMERICAN REPUBLICS 


Commemorating in the historic City of Panama the Assembly of Pleni- 
potentiaries of the American States of 1826, convoked by the Liberator 
Simon Bolivar, which constituted the first collective manifestation of Pan 
Americanism ; and recognizing the continuing validity of the ideals which 
inspired the precursors of continental solidarity, subscribe to the following 
Declaration: 


1. The destiny of America is to create a civilization that will give tangi- 
ble meaning to the concept of human liberty, to the principle that the State 
is the servant of man and not his master, to the faith that man will reach 
ever greater heights in his spiritual and material development and to the 
proposition that all nations can live together in peace and dignity. 

2. The full realization of the destiny of America is inseparable from the 
economic and social development of its peoples and therefore makes neces- 
sary the intensification of national and inter-American cooperative efforts 
to seek the solution of economic problems and to raise the standards of liv- 
ing of the Continent. 

3. The accomplishments of the Organization of American States, an as- 
surance of peace among the Member States and of security for the Con- 
tinent, demonstrate how much can be achieved in the various fields of inter- 
national endeavor through a loyal cooperation among sovereign nations, 
and move us to strengthen the inter-American organizations and their 


activities. 


4. In a world in which the dignity of the individual, his fundamental 
rights and the spiritual values of mankind are seriously threatened by 
totalitarian forces, alien to the tradition of our peoples and their institu- 
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tions, America holds steadfastly to its historic mission: to be a bulwark of 
human liberty and national independence. 

5. An America united, strong and benevolent will not only promote the 
well-being of the Continent but contribute toward achieving for the whole 
world the benefits of a peace based on justice and freedom, in which all 
peoples, without distinction as to race or creed, can work with dignity and 
with confidence in the future. 


Signed in the City of Panama this twenty-second day of July, nineteen 


hundred and fifty-six. 


NOTES AND COMMENTS 


INTERNATIONAL LAW ASSOCIATION MEETING AT DUBROVNIK 


The Forty-Seventh biennial Conference of the International Law Asso- 
ciation met at Dubrovnik in Yugoslavia August 26 to September 2, 1956. 
To Americans, the point which is perhaps of most interest from this con- 
ference was its decision to meet at the New York University Law Center 
in 1958, the first time since 1930 that the Association has had a meeting in 
this country. 

Dubrovnik, on the sunny coast of the Adriatic, was a delightful location 
and the Yugoslav hosts entertained their guests in bountiful fashion. Milan 
Bartos, head of the Yugoslav Branch, was elected President of the Associa- 


tion, and began the discussions with a talk upon the ‘‘ Juridical Aspects of 
Active Peaceful Coexistence between States.’’ The following day was de- 
voted to ‘‘Review of the United Nations Charter,’’ and amendments to the 
report of the committee on that subject (George Schwarzenberger, Chair- 
man) were submitted by Louis Sohn, Chairman of the American Branch 
committee on the subject. 

Of these, the following of the proposals of the American Branch were 


adopted : 


I. The desirability of the following amendments to the Charter of 
the United Nations and the Statute of the International Court of 
Justice should be considered by the United Nations: 


(a) Article 34 of the Statute of the International Court of Justice 
should be amended to give to the United Nations and its specialized 
agencies direct access to the Court in contentious cases ; 

(b) Article 96 of the Charter should be amended to empower the 
General Assembly to authorize other public international organiza- 
tions, whether general or regional, to request advisory opinions of 
the Court ; 

(ec) Article 35 of the Statute should be amended to empower the 
General Assembly to establish the conditions under which the Court 
would be open to public international organizations other than the 
specialized agencies ; 


Article 36 of the Statute should be amended to empower the Gen- 
eral Assembly to establish the conditions under which the United Na- 
tions, its specialized agencies and other public international organiza- 
tions might make declarations accepting the jurisdiction of the Court 
under paragraph 2 of that Article. 

II. Article 96 of the Charter should be amended so as to impose upon 
the organs of the United Nations the obligation to request from the 
International Court of Justice an advisory opinion concerning any sit- 
uation in which the claim is made by a Member that the organ had 
exceeded its jurisdiction under the Charter. 


The Committee was instructed to study another of the proposed amend- 
ments 
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Granting to the General Assembly the power to adopt rules of Inter- 
national Law which would become binding upon each Member which 
does not, within a specified time, notify the United Nations of its re- 
jection of the rules. 


The report of the Committee on the Uses of the Waters of International 


Rivers (the chairman of which was the writer of this note) aroused warm 


debate. 


Members from India and Israel moved adjournment of considera- 


tion of the subject, but later withdrew their opposition and, at a second 


session, 


a resolution was unanimously adopted. The following statement 


of principles was adopted ‘‘as a sound basis upon which to study further 


the development of rules of International Law with respect to international 


rivers’’ and the committee was instructed to formulate rules of international 


law for the next conference: 


VIL. 


VILL. 


An international river is one which flows through or between the 
territories of two or more states. 
A state must exercise its rights over the waters of an international 
river within its jurisdiction in accordance with the principles 
stated below. 
While each state has sovereign control over the international rivers 
within its own boundaries, the state must exercise this control with 
due consideration for its effects upon other riparian states. 
A state is responsible, under international law, for public or pri- 
vate acts producing change in the existing regime of a river to the 
injury of another state, which it could have prevented by reason- 
able diligence. 
In accordance with the general principle stated in No. III above, 
the states upon an international river should in reaching agree- 
ments, and states or tribunals in settling disputes, weigh the bene- 
fit to one state against the injury done to another through a par- 
ticular use of the water. For this purpose, the following factors, 
among others, should be taken into consideration: 

(a) The right of each to a reasonable use of the water ; 

(b) The extent of the dependence of each state upon the waters 

of that river; 
(ec) The comparative social and economic gains accruing to each 
and to the entire river community ; 

(d) Pre-existent agreements among the states concerned ; 

(e) Pre-existent appropriation of water by one state. 
A state which proposes new works (construction, diversion, ete. 
or change of previously existing use of water, which might affect 
utilization of the water by another state, must first consult with 
the other state. In case agreement is not reached through such 
consultation, the states concerned should seek the advice of a tech- 
nical commission; and, if this does not lead to agreement, resort 
should be had to arbitration. 
Preventable pollution of water in one state, which does substantial 
injury to another state, renders the former state responsible for 
the damage done. 
So far as possible, riparian states should join with each other t 
make full utilization of the waters of a river, both from the view- 
point of the river basin as an integrated whole, and from the view- 
point of the widest variety of uses of the water, so as to assure the 
greatest benefit to all. 


IT. 

I. 

IV. 

We 

VI. 
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The increased interest in this subject was shown in instructions to the 
committee to broaden its membership to include all Branches, and to 
broaden its terms of reference to include navigation and artificial water- 
ways. 

The Committee on Insolvency was asked to continue its work, and the 
sritish committee was asked to reconsider its draft to meet objections raised 
to it. The International Company Law Committee was asked to ‘‘study 
the question of the transfer of the place of central control, as municipal 
laws differ greatly on the question whether a company may remove its seat 
abroad and change its personal law without having to submit to a new in- 
corporation’’; and to draft a convention concerning all questions consid- 
ered at Dubrovnik. The Committee on Family Relations, subjected to un- 
expected attack, was asked to consider further the draft convention which 
had been criticized at Dubrovnik. A resolution was adopted on the initia- 
tive of the Yugoslav Branch, asking for study of international medical law, 
especially in connection with the Geneva Conventions. 

The Association approved the report of the Air Law Committee (of which 
Arnold Knauth was made rapporteur) which, among other things, recom- 
mended that states which have not signed the International Air Services 
Transit Agreement should do so; that, as regards landing rights, ‘‘ States 
let themselves be guided by the basic principle that the social and economic 
needs of the individual are served by having at his disposal the most ex- 
tensive international air communications possible’’; and that the committee 

continue the study of the nature and contents of air sovereignty, pay- 
ing special attention to the problems connected with coming flight in 
the outer space and the legal nature of inter-planetary space. 

The resolution concerning International Monetary Law (Professor Gutz- 
willer, Chairman), had not been received at the time of this writing. 

Sixty-seven Americans were listed as registered to attend the Confer- 
ence, though not all of them appeared ; some were called away to participate 
in important international legal controversies. The host country had in- 
vited representatives from various Communist countries, and they were 
permitted to attend as guests and to speak when invited by the chairman. 
Among the persons from the Soviet Union was Judge Krylov, who spoke 
on formal occasions. Few of these guests spoke except concerning co- 
existence, and in opposition to review of the Charter of the United Na- 
tions. Poland was readmitted as a Branch; it seems probable that other 
Communist states will have organized branches by the time of the next 
conference. 

The New York University Law Center had offered facilities for meetings, 
lodgings for a hundred foreign guests, and a guarantee of the expenses of 
the working conference up to a certain amount. This offer was well re- 
ceived, in spite of uncertainties expressed concerning the cost of the trip 
and, at the suggestion of M. Bartos, the invitation was accepted by acclama- 
tion in the Full Council. It is hoped that American international lawyers 
will keep in mind this rare visit of the Association to this country and will 
reserve a week around the first of September, 1958, to attend its sessions. 
CLYDE EAGLETON 
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CONFERENCE ON THE TEACHING OF INTERNATIONAL LAW 


A Conference on the Teaching of International Law was convened by 
the Carnegie Endowment for International Peace at its European Center 
in Geneva, August 13-15, 1956. Professor Charles De Visscher presided 
and Professor Paul De Visscher acted as Rapporteur. The other partici- 
pants were Madame Bastid and C. Rousseau, Professors of the Law Fac- 
ulty, University of Paris; Professor Francois, Rotterdam; Professor Gug- 
genheim, Geneva; Mr. Jenks, International Labor Organization ; Professor 
Schwarzenberger, London; Professor Waldock, Oxford; Professor Weh- 
berg, Geneva; and the undersigned, Columbia University. 

On the suggestion of the Chairman, the Conference concentrated its at- 
tention upon the general orientation and methods of teaching international 
law, deliberately excluding consideration of programs and subject-matter. 
The composition of the Conference made possible a most instructive com- 
parison of the differing problems of instruction in different countries and 
of differing methods used to meet these problems. In spite of the diversity 
of conditions and traditions, a gratifying unanimity on basic approaches 
emerged from the discussion. 

There was full agreement about the general trend of the teaching of inter- 
national law. As summarized by the Rapporteur: 


After the dogmatic approach of the advocates of legal formalism, 
who described international society according to a pattern they had 
themselves elaborated from a purely deductive system of norms, and 
after the reaction following the second World War of those authors 
who considered international law as merely the hypocritical veneer of 
a purely anachronistic social state, the time now seems to have come 
when the internationalists are ready to associate themselves with a 
more moderate and more scientific approach which will bring them 
to judge objectively and with an open mind the respective roles played 
by social realities and by law in the various phases of international 
life. This strictly scientific frame of reference will compel the stu- 
dent of international law to devote time to a careful study of the mul- 
tiple political, economic, and psychological facts which he formerly 
believed possible to by-pass, but whose influence must today be recog- 
nized as basic to the formation, the interpretation, or the disappear- 
ance of the norm of law. To express their common view on this point, 
the participants adopted their first conclusion, stating that the teach- 
ing of international law must necessarily, under whatever form it may 
be presented, ‘‘give adequate consideration to the analysis of the social 
realities underlying the norms of positive law.’’ 

It was made clear that in Europe as well as in Great Britain and the 
United States, ‘‘the profession has given up the method of exegesis and 
other strictly formal methods which were characteristic of teaching towards 
the end of the nineteenth century.’’ At the same time, it was agreed that 
it is necessary to avoid ‘‘the distortion of law by confusing it with sociology 
or political science.’’ In general, the philosophy expressed by Professor 
Charles De Visscher in his notable book, Théories et Réalités en Droit Inter- 
national Public, found ready acceptance. 

In considering teaching methods, the Conference noted the distinction 
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between courses designed for the large majority of students who include 
international law as one course in some general program of study, and the 
relatively small number who specialize in the subject. There was consider- 
able support for the view that it was useful in the general courses to have 
a student group which includes both law students and students specializing 
in political science or economics. It was the general view that international 
law courses may most advantageously be offered to students already well 
advanced in their university curriculum: 


Experience tends to prove that when a course in international law is 
given to first-year students, the subject matter runs the risk of being 
either (1) completely above the student’s comprehension or (2) con- 
sidered as a course in current events, and accordingly relegated to a 
secondary position. 


On the other hand, if the course in international law is deferred to the very 
last year, there is no opportunity for the student to develop through further 
specialized work an awakened interest in the subject. 

As was to be expected, the conferees reflected widely different points of 
view about methods of instruction. The European members showed a sym- 
pathetic interest in the ‘‘case method’’ of instruction, but pointed out that 
in general it was not well suited to the general courses given in European 


universities where the lecture system predominates. It was generally 
agreed, however, that in seminars and other advanced specialized courses, 
student participation, which has not traditionally characterized European 
university instruction, is very desirable. 

It was fully appreciated that course offerings in international law would 
vary with the resources of each university. Where one general interna- 
tional law course is offered, the Conference suggested : 


The basic teaching of international law should in no way aspire to 
provide the students with an extensive scientific knowledge of all the 
phases of international law or of all the aspects (historical, political, 
economic) of law and legal institutions. It is of the utmost importance 
that this teaching, at the same time that it provides the students with 
a certain minimum of basic knowledge, succeed in giving them a more 
realistic way of thinking. . . . The art of the teacher will lie in his 
ability to combine the amount of legal and extra-legal material offered 
in his courses in such a way as to preserve the coherence and the orig- 
inal characteristic of law. 


The members of the Conference shared the view which is widely held in 
the United States, that seminars for graduate students should be so con- 
ducted as to sustain the lively interest of all the students. In the words 
of the Rapporteur: 


This basic element is rarely present when the students take turns 
presenting their various research projects to the assembled seminar. 
The seminar, in such cases, becomes too often a private interview be- 
tween research student and professor. It would seem preferable, in 
order to adapt the seminar to the needs of the group as a whole, that 
the entire group concentrate its attention on some central issue, the 
djfferent aspects of which can then be studied by every student in turn. 
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These collective studies, highly esteemed in the United States, often 
become the basis for published work, and thereby spur the students on 
to increased effort. 

Finally, the Conference stressed the importance of the role of interna- 
tional law in general legal education. Attention to historical, economic 
and social backgrounds cannot be allowed to obscure the essentially legal 
nature of the subject and its place in the municipal legal system. 

Although the participants in the Conference were few in number, it re- 
emphasized the value of such exchanges of view as have taken place in the 
several conferences of teachers of international law and related subjects 
which have been held from time to time in conjunction with the annual 


meetings of the American Society of International Law. The Geneva Con- 
ference indicated the value of including teachers whose experience reflects 
the differing conditions in different university and legal systems. 
The text of the Conclusions of the Conference is printed in the following 
Annex to this note. 
Puiuie C. Jessup 


ANNEX 
Conclusions 


The members of the Conference on the Teaching of International Law 
met in Geneva under the auspices of the European Centre of the Carnegie 
Endowment, 

Having decided not to consider specific programmes or curricula but to 
limit their discussions to the general orientation and methods of teaching 
international law, the members were of the opinion 


A. that in so far as the general orientation of the teaching is concerned, 
such academic instruction, whatever its setting, should give due attention 
to the social realities underlying the norms of positive law and, by so 
doing, give the students a sound understanding of international life 
which the rule of law is called upon to govern, and 

B. that this can best be provided for in the basic teaching intended for 
the general student of law and political science by formal lectures (diplo- 
matic history, geography, international economic relations, ete.), or by 


using methods of teaching involving active participation of students in = 
the study of law (seminars, discussion groups, case method). - 
This fundamental teaching, based on the study of the international 8 

‘*milieu’’ should stimulate the interest of the students in the over-all de- 
velopment of law, economics, political science and of international organi- ha 
zation, and encourage among some of them a wish to acquire more spe- = 
al 


cialized and extensive knowledge. In view, however, of the practical 
difficulties encountered by universities and other institutions of higher 
learning in carrying out these newer methods, it was considered that the 
basic teaching intended for the large majority of the students could deal 
successfully with the concrete study of the international milieu in a gen- 
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eral course of a strictly scientific nature, on condition that the following 
points were carefully kept in mind: 


1) that more time be given to the professor responsible for the gen- 
eral course of international law than is usually the case; 

2) that this teaching, enriched by the study of fundamental aspects 
of international life and thereby forming one of the essential in- 
gredients of a general legal culture, be offered to those students 
already well advanced in their university curriculum ; 

3) that the general course be supplemented by a seminar devoted to 
the discussion of concrete cases. 


C. With regard to the minority of university students who wish to 
acquire a specialized or more complete training in international law, it 
was agreed by the members of the conference that such instruction be 
characterized by a large degree of flexibility and variety in order to meet 
the special needs of given situations, such as the turn of mind particular 
to each country, or indeed, the personality of each professor. Attention 
was drawn to the importance, at this level, of courses intended to stress 
certain particular aspects of international legal relations as well as meth- 
ods intended to bring about the students’ individual and active partici- 
pation in scientific research. 

It is during the course of seminars, research projects and study groups, 
of not more than 20 students and devoted either to the discussion of par- 
ticipants’ work or to the study in common of some definite problem, that 
the professor will find it easiest to create an interest on the part of his 
students in the study of international law. 

D. It was also pointed out that it is especially necessary today that the 
role of international law in the legal framework of society be more clearly 
understood. With this consideration in mind it was further believed 
that more attention should be given, whether on a university or pro- 
fessional level, to the relationship between international and municipal 
law, specifically as concerns the connections between constitutional and 
international law. 


Sist ANNUAL MEETING OF THE SOCIETY 


The 51st Annual Meeting of the Society will be held at the Hotel Statler 
in Washington, D. C., from April 25 to April 27, 1957. Sessions will begin 
on Thursday afternoon, April 25, and conclude with the annual banquet on 
Saturday evening, April 27. 

The topics selected for discussion, as the Society embarks upon its second 
half-century, relate primarily to the world conditions which pose a threat 
not unlike conditions prior to World WarsI and II. Reflecting the impor- 
tance of having the views of the Society’s members on current conditions 
affecting the maintenance of the rule of law in international relations, dis- 
cussion of the principal papers of each session will be inaugurated by se- 
lected commentators with the remainder of the time set aside for general 
discussion. Because of the importance of the current international ques- 


) 
1, 
n 
0 
fe 
or 
by 
in 
de- 
ni- 
pe- 
ical 
her 
the 
leal 
ren- 


96 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


tions to be considered, President Woolsey, with the concurrence of the So- 
ciety ’s other officers, has decided to lengthen the annual meeting by an addi- 
tional half-day session to be held on Thursday afternoon. 

In view of the increasing importance of international canals and rivers 
now subject to international differences, such as the Suez, the Columbia 
River in North America, the Indus River in the Indian subcontinent, as 
well as others, the topic for the opening session on Thursday afternoon, 
April 25, will be navigation and other uses of international canals and 
rivers. 

The evening session on April 25 will be addressed by President Lester H. 
Woolsey and, it is hoped, by the Secretary of State, followed by general 
discussion of the addresses. 

At the core of the three sessions on Friday, April 26, will be past and 
prospective developments in the operations of the United Nations, which 
it is believed will be of great interest to members of the Society. The 
legality of intervention, such as the Anglo-French operation in Suez, under 
the United Nations Charter and the Charter of the Organization of Ameri- 
can States, will be the topic for Friday morning. 

The more effective organization of collective security, including alterna- 
tives to the veto power, will be the topic for Friday afternoon. Following 
that session, there will be an informal reception for the officers and members 
of the Society and their guests. 

International law relating to atomic weapons and peaceful uses of atomic 
energy will be discussed by a panel of speakers on Friday evening, April 26. 
Individual panel members will discuss topics such as: the bilateral agree- 
ments between the United States and nearly forty other countries; the In- 
ternational Atomic Energy Agency; EURATOM, the proposed agency for 
European atomic energy co-operation; doing business abroad in atomic 
energy materials; H-bomb testing, waste disposal and other pollution prob- 
lems; international responsibility of states for injuries resulting from 
atomic fission and fusion. 

The session on Saturday morning, April 27, will begin with further dis- 
cussion of the previous days’ topics, followed by committee reports, espe- 
cially the report of the Committee on Study of Legal Problems of the United 
Nations, election of officers and transaction of other business. 

The annual meeting will conclude with a banquet on Saturday evening, 
April 27, in the South American Room of the Hotel Statler. A program 
of distinguished speakers is being arranged and it is expected that diplo- 
matic officers of many countries will attend with their ladies. 

A limited number of rooms at the Hotel Statler have been made available 
for reservation by members of the Society attending the annual meeting. 
Reservations should be made directly with the hotel. 

It is expected that announcements of the annual meeting will go out t 
the members of the Society well in advance of the meeting. Suggestions 
relating to the program will be welcomed. 

Wiuuiam Roy VALLANCE 
Chairman, Program Committe 


th 


tri 


la 

T 

an 

da 

eli 

a 


1957] NOTES AND COMMENTS 97 


INTER-AMERICAN ACADEMY OF COMPARATIVE AND INTERNATIONAL LAW 


The Ninth Meeting of this Academy will take place at Havana, Cuba, 
from Monday, February 11, 1957, through Saturday, February 23rd, in 
the Academy of Sciences Building, 460 Cuba Street. The Academy has 
met annually, with a few interruptions, since 1945. Following its usual 
curriculum, at the forthcoming meeting there will be six monographic 
courses of five lectures each, delivered in the forenoons, as follows: 


1. ‘‘The law of angary—its application by Chilean tribunals.’’ By 
Dr. Arturo Alessandri, of the University of Chile. (In Spanish.) 

2. ‘‘Governments de facto and the legitimacy of their acts.’’ By Dr. 
Salvador Dana Montarno, of the Universidad del Littoral, Argentina. 
(In Spanish. ) 

3. ‘‘The juridical regime of the sea.’’ By Dr. Alberto Ulloa, Director 
of the Diplomatic Academy of Peru. (In Spanish.) 

4, ‘‘The right to resist oppression in comparative constitutional law.’’ 
By Dr. Roman Infiesta, of the University of Havana. (In Spanish.) 

5. ‘*The influence of regionalism in international law.’’ By Professor 
Charles E. Martin, University of Washington, Seattle, U. S. A. (In 
English. ) 

6. ‘‘The settlement of international boundary waters questions in 
North America.’’ By Mr. William Roy Vallance, Assistant to the Legal 
Adviser, U. S. Department of State, Secretary of the Inter-American 
Bar Association. (In English.) 


To be admitted to the Academy, applicants must meet the following re- 
quirements : 


(a) Be a graduate or senior-year student of a law school or school of 
political or social science or of public law of any of the Latin American 
countries. 

(b) Hold an LL.B. degree from a college or university of the United 
States or Canada. An A.B. or B.S. degree will be accepted in lieu of 
an LL.B., provided the applicant has majored in political or social sci- 
ence, public law, government, or international relations. 

(c) Equivalent academic work taken in Eastern Hemisphere univer- 
sities. Best results will be achieved by students who at least understand 
Spanish and English. 


Students may register personally in Havana before the meeting starts not 
later than Sunday, February 10th, or by mail from January 15 to 31, at 
the office of the Academy, 556 Aguiar Street, Department 43, Havana. 
The registration fee is $25.00. 

The Academy grants a scholarship to each of the Latin American coun- 
tries and to the United States, consisting of tuition and expenses of room 
and board for two weeks in Havana from Sunday, February 10th to Sun- 
day, February 24th, at the Hotel Ambos Mundos, 153 Obispo Street. 

Further information regarding the meeting, passports, hotel reservations, 
climate, clothing, ete., may be obtained from the Academy Director, Dr. 
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Ernesto Dihigo, Aguiar 556, Havana, Cuba. Information regarding schol- 
arships from the United States may be obtained from the Inter-American 
Bar Association, 210-211 Portland Building, 1129 Vermont Avenue, N.W., 


Washington 5, D. C. 
Georce A. FiIncH 


President of the Inter-American Academy 
of Comparative and International Law 


THE AMERICAN INSTITUTE OF INTERNATIONAL LAW 
(Translated from the original Spanish) 


The American Institute of International Law, with headquarters in 
Washington, was for many years an active organization of high intellec- 
tual caliber and worldwide renown. The President and chief instigator 
of the Institute was the late Professor James Brown Scott, an international 
law specialist of distinction. After his death, another esteemed and well- 
known American internationalist, Dr. Antonio Sanchez de Bustamante, was 
made President. Shortly thereafter, the death of Dr. Bustamante and the 
enforced absence of the last Secretary General, the able Panamanian inter- 
nationalist, Dr. Ricardo Alfaro, brought the activities of the Institute to a 
halt ; and for lack of financial resources it has been unable to maintain its 
high reputation. 

Under these circumstances, the Institute has practically ceased all activi- 
ties, and this fact has worked to the detriment of the science of international 
law throughout the Americas, including, I am persuaded, the United States, 
which is universally considered to lead the Americas, if not the whole world, 
in matters of science and economics. 

It is believed that the revitalization of the American Institute of Inter- 
national Law is of primary importance to the future of international law 
in the Americas, the region that can be considered, without exaggeration, 
as playing in the future the decisive réle in international law throughout 
the world. The hopes of mankind in matters of international law are cen- 
tered in the Americas, for it is in America that theories were originated that 
are now deeply rooted in the minds of experts and even in what might be 
called the popular consciousness of such matters. To abandon the Institute 
is to abandon that great mission we have a moral obligation to fulfill. 

Although there are various national associations of international lav, 
some of which are quite active—as in Mexico, Brazil, Argentina, and Peru, 
where we have been tenaciously publishing our journal for fifteen years— 
the work of these institutions is not co-ordinated, and their publications or 
other efforts have only a very slight international impact, something quite 
different, truly, from the importance of the Institute and the extent to 
which its achievements are known. 

Because the work of the Institute and its impact on the activities of the 
national societies affiliated with it have been paralyzed, some of the latter 
have proclaimed their independence, to enable them to continue their ow2 
activities without being linked to the fate of the Institute. The Institute, 
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which has helped to give a more vigorous organization to certain of the 
societies, would give even greater diffusion and co-ordination to their stud- 
ies in the future, if it were again to take up the work it had been doing in 
the past. At the same time, the autonomy of the national societies would 
have the advantage of refuting the facile criticism by tendentious groups 
to the effect that they would be dependent upon a United States institution. 

In speaking of the slight international impact of the work of national 
societies, there is no thought, naturally, of the American Society of Inter- 
national Law and of the American Journal of International Law, its ex- 
cellent and renowned organ, which is distributed throughout the world. 
Rather it is believed that the national societies and the Institute, seen from 
abroad, would make up a single unit or center of juridical thinking. 

Hispano-Americans cannot fail to recognize that European juridical sci- 
ence—with some exceptions with respect to the United States and a few 
jurists—has often been thought superior to American juridical science, 
which has been considered only an extension or development of the former; 
that is, forming part of the great world extension of European thinking. 
If the Americas should not maintain and develop a continental institute 
of international law, with its own intellectual activity and its own idea of 
juridical concepts, this would be the same as confessing their inability to 
participate in the lofty speculations of human thought. 

This is entirely convincing, and it would seem to follow that we should 
make an effort, as great and as extended as necessary, to revive the Ameri- 
can Institute of International Law and once more give it the prestige that 
it had for almost a quarter of a century, during which the eyes of govern- 
ments, universities, cultural centers, and students of international juridical 
science were centered on this great combination of able men and organized 
efforts, which found expression in the notable work accomplished by the 
Institute at its meetings, principally those in Washington, Havana, Rio de 
Janeiro, and Montevideo. All this must not be either forgotten or lost, for 
the sake of international law and of the Americas. 

It would take too long, and be inappropriate in this brief comment, to 
enumerate the international law studies made by the former Institute. 
Dozens of questions that are problems of the theory and the application 
of international law were studied and were the subject of important indi- 
vidual papers, opinions, discussions, and conclusions. Moreover, in the 
preparation of these studies a great deal of information was accumulated. 
It may, however, be permissible to mention what may be considered the 
fundamental accomplishment of the former Institute: the Declaration of 
the Rights and Duties of Nations, drafted in 1916. 

That Declaration, distributed and known throughout the world, com- 
mented upon by the most eminent jurists and writers on international law 
in all countries, was the natural basis of all later studies. It attained a 
success seldom won by academic labors, for it was the basis and gave the 
content and almost wholly the form to the Convention on Rights and Duties 
of States concluded at the Seventh International Conference of American 
States in Montevideo in 1933, a convention that today is positive interna- 
tional law for the greater part of the American countries. 
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Notwithstanding recent changes in the importance of many problems and 
questions of international law and in spite of the emergence of new theories 
and conditions, the American Institute of International Law could, if it 
were reorganized, devote its attention to such specific matters as inter- 
American political and economic relations and those of the Americas with 
other continents; research in American international and diplomatic his- 
tory ; the relations of all kinds between the United Nations and the Amer- 
icas; and also the problems presented by the special American conditions 
and customs in the field of international law. 


ALBERTO ULLOA 


[Ep. NoTE: 

At the meeting of the Executive Council of the Society on November 3, 
1956, one of the members spoke of the proposed revival of the American In- 
stitute of International Law, referring to the interest of a number of Latin 
American jurists, particularly Professor Ulloa, and suggesting that even if 
funds were not immediately available which would enable members of the 
Institute to assemble for annual meetings, it might be possible to revive the 
Institute as a means of co-ordinating the activities of the national societies 
of international law. The suggestion was supported by the Honorary 
Editor-in-Chief, who reminded the members of the significant contribution 
the Institute had made in preparing draft conventions for the International 
Conference of Jurists that met at Rio de Janeiro in 1927. The record of 
the establishment of the Institute and of its activities may be found in 
numerous articles in the JourRNAL, Vols. 6-22, and particularly in the 
Special Supplements for 1926 and 1928. ] 


THE HAGUE ACADEMY OF INTERNATIONAL LAW 
28TH SESSION 


The Hague Academy of International Law will hold its 28th session at 
the Peace Palace, in The Hague, from July 15 to August 10, 1957. The 
course will consist of lectures on subjects of public and private interna- 
tional law delivered in either English or French. Translations in the 
other language will be provided for students whose knowledge of English 
or French is not sufficient to enable them to follow the lectures. Three 
lecture periods will be held in the mornings from Monday to Friday of each 
week, and one or two seminar periods will be held on some afternoons. 
The program of lectures is as follows: 


Historical development of international law: Contemporary Sociologi- 
eal Theories and International Law, by B. Landheer, Director of the 
Library of the Peace Palace; Legal Questions Arising from the Evolu- 
tion of Atomic Science, by Professor R. Charlier, Faculty of Law, Uni- 
versity of Paris; The Present Evolution of the Laws of War, by Miguel 
A. Marin, Secretariat of the United Nations. 

Principles of public international law: General course by Sir Gerald 
Fitzmaurice, Legal Adviser to the British Foreign Office; The Definition 
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of Aggression and International Law—Recent Developments, by Pro- 
fessor Jaroslav Zourek, Faculty of Law, Charles University, Prague. 

Private international law: Present Tendencies in the Codes and Most 
Recent Draft Laws Concerning Private International Law, by Professor 
Hans Lewald, Faculty of Law, University of Basle. 

Public administration, economics and finance: International Adminis- 
trative Jurisdictions and Their Case Law, by Madame Suzanne Bastid, 
Professor, Faculty of Law, University of Paris. 

International organization: Legal Problems of European Integration, 
by A. H. Robertson, Counselor, Office of the Clerk of the Assembly, 
Council of Europe; Public International Law as Applied by National 
Tribunals, by Professor Hermann Mosler, University of Heidelberg; 
Procedural Problems in International Jurisprudence, by Professor 
Gabriele Salvioli, University of Florence; Comparison of Legal and 
Diplomatic Processes, by Professor Hardy C. Dillard, School of Law, 
University of Virginia. 


A program note states that the translation of all the courses will be 
read simultaneously in another room. 

The Academy is open to those who already have some background in 
international law and wish to increase their knowledge of the subject. 
Applications for admission to the session are subject to approval by the 
Administrative Council of the Academy. A registration fee of ten florins 
will be charged. Application forms and information concerning con- 
ditions of admission may be obtained from the Secretariat of the Academy, 
the Peace Palace, The Hague. 

A number of scholarships are available for the session.t Some are pro- 
vided by the Academy, and others are given by various governments, 
government agencies, learned societies and private foundations. The 
scholarships awarded by the Administrative Council of the Hague Academy 
are in the amount of 300 guilders each. Applications for such scholar- 
ships must be made by the applicants directly to the Secretariat of the 
Academy and must be accompanied by a written recommendation by a 
professor of international law, as well as by copies of any scientific 
publications. 

The Curatorium of the Academy calls to the special attention of pro- 
fessors of international law these scholarships, which enable students of 
merit, whose means are limited, to attend the Academy courses, and ex- 
presses the hope that the professors will encourage applications by candi- 
dates whom they consider to possess special merit. The Bulletin of the 
Hague Academy (No. 27) for 1957 indicates that the Curatorium received 
118 applications for scholarships in 1956, representing 29 nationalities. 
The recipients were chosen from those applicants who had written essays, 
articles in periodicals or books of merit on a subject of international law. 
It is hoped that students of international law in the United States who are 
qualified will be encouraged to make application for such scholarships. 


1See 50 429-430 (1956). 
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Center for Studies and Research in International Law and 
International Relations 


The Hague Academy has also anounced the establishment of a Center for 
Studies and Research in International Law and International Relations, 
made possible by a financial grant from the Rockefeller Foundation. The 
Center will be under the management of the Academy organs, and will 
function within the framework of its teaching activities for a stated period 
during the summer of each year. For the year 1957 the Center will hold a 
session from August 19 to September 28. Participants in the 1957 ac- 
tivities of the Center will be limited to thirty, fifteen to carry out their 
research work in the French-speaking section, and fifteen to carry out 
research in the English-speaking section. The work of each section will 
be conducted by a Director of Studies. 

The Directors of Studies for the 1957 session are Dr. Alwyn V. Freeman, 
for the English-speaking section, and Mr. Lazare Kopelmanas, for the 
French-speaking section. Dr. Freeman is on the staff of the Foreign Rela- 
tions Committee of the United States Senate. Mr. Kopelmanas is Juridical 
Counselor of the Economic Commission for Europe. 

The curriculum for both sections for the 1957 session of the Center will 
consist of the detailed study of the legal questions relating to the decisions 
of the International Court of Justice in the Corfu Channel Case (April 9, 
1949) and in the Nottebohm Case (April 6, 1955). 

Admission to the Center is open only to persons having advanced uni- 
versity diplomas or the Diploma of the Academy, or who have at least 
three years of actual practice in international affairs. Those admitted to 
the Center will be expected to take an active part in its scientific work 
which should be effective and uninterrupted. The number of participants 
will be limited, the Administrative Council of the Academy each year fixing 
the number to be admitted. The Administrative Council will also publish 
the list of subjects to be studied and the names of the Directors of Studies 
for each yearly session. 

There will be no admission fee for 1957. Participants will receive an 
allowance of 15 florins for each day of presence and participation in the 
work of the Center. The Curatorium will also have at its disposal a 
certain amount of money to be allotted in financial aid to those persons 
taking part in the session whom it considers to be particularly deserving 
of support, having regard to their qualifications, their personal situation, 
and the distance from their habitual residence. 

Applications for admission to the Center will be subject to approval by 
the Curatorium of the Academy, and must reach the Curatorium not later 


than February 15, 1957. 
ELEANOR H. 


JUDICIAL DECISIONS 


By Brunson MacCHESNEY 


Of the Board of Editors 


Jurisdiction—use of trademark in foreign country by foreign owner— 
foreign acts of state—execution of treaties—Convention for the 
Protection of Industrial Property—the Lanham Act 

Vanity Farr Mus, Inc. v. T. Eaton Co. 234 F.2d 633. 

U.S.Ct.A., 2nd Circuit, June 1, 1956. Waterman, Ct.J. 


In this action by an American manufacturer to enjoin a Canadian cor- 
poration from using in Canada or the United States a trademark regis- 
tered by the latter in Canada and alleging both trademark infringement 
and unfair competition in both countries, the District Court had dismissed 
the complaint in its entirety on the grounds of no jurisdiction over the 
acts alleged in Canada, or, alternatively, on forum non conveniens, and 
that the Canadian and American issues were too intertwined to warrant 
trial on the American issues, but with leave to amend and state the 
American issues separately. 133 F.Supp. 522, noted in 50 A.J.I.L. 147 
(1956). The Court of Appeals affirmed, saying in part:? 


I. The International Convention 


Plaintiff asserts that the International Convention for the Pro- 
tection of Industrial Property (Paris Union), 53 Stat. 1748 (1883, as 
revised 1934), T.S. No. 941, to which both the United States and 
Canada are parties, is self-executing; that by virtue of Article VI of 
the Constitution it is a part of the law of this country which is to be 
enforced by its courts; and that the Convention has created rights 
available to plaintiff which protect it against trade-mark infringement 
and unfair competition in foreign countries. Plaintiff would appear 
to be correct in arguing that no special legislation in the United States 
was necessary to make the International Convention effective here, 
but it erroneously maintains that the Convention created private 
rights under American law for acts of unfair competition occurring in 
foreign countries. 

The International Convention is essentially a compact between the 
various member countries to accord in their own countries to citizens 
of the other contracting parties trade-mark and other rights compar- 
able to those accorded their own citizens by their domestic law. The 
underlying principle is that foreign nationals should be given the 
same treatment in each of the member countries as that country makes 
available to its own citizens. In addition, the Convention sought to 
create uniformity in certain respects by obligating each member 
nation ‘‘to assure to nationals of countries of the Union an effective 
protection against unfair competition.’’ 


1 Footnotes omitted. 
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The Convention is not premised upon the idea that the trade-mark 
and related laws of each member nation shall be given extraterritorial 
application, but on exactly the converse principle that each nation’s 
law shall have only territorial application. Thus a foreign national 
of a member nation using his trade-mark in commerce in the United 
States is accorded extensive protection here against infringement and 
other types of unfair competition by virtue of United States member- 
ship in the Convention. But that protection has its source in, and is 
subject to the limitations of, American law, not the law of the foreign 
national’s own country. Likewise, the International Convention pro- 
vides protection to a United States trade-mark owner such as plaintiff 
against unfair competition and trade-mark infringement in Canada— 
but only to the extent that Canadian law recognizes the treaty obli- 
gation as creating private rights or has made the Convention op- 
erative by implementing legislation. Under Canadian law, unlike 
United States law, the International Convention was not effective to 
create any private rights in Canada without legislative implementa- 
tion. However, the obligations undertaken by the Dominion of 
Canada under this treaty have been implemented by legislation, most 
recently by the Canadian Trade Marks Act of 1953, 1-2 Elizabeth II, 
Chapter 49. If plaintiff has any rights under the International Con- 
vention (other than through § 44 of the Lanham Act, discussed below), 
they are derived from this Canadian law, and not from the fact that 
the International Convention may be a self-executing treaty which 
is a part of the law of this country. 


II. The Lanham Act 


Plaintiff’s primary reliance is on the Lanham Act, 15 U.S.C.A. 
§§ 1051-1127, 60 Stat. 427, a complex statute conferring broad juris- 
dictional powers on the federal courts. Plaintiff advances two alter- 
native arguments, the first one based on the decision of the Supreme 
Court in Steele v. Bulova Watch Co., 1952, 344 U. S. 280, 73 S.Ct. 252, 
97 L.Ed. 319, giving the provisions of the Lanham Act an extra- 
territorial application against acts committed in Mexico by an Ameri- 
can citizen, and the second based specifically on § 44 of the Act, 15 
U.S.C.A. § 1126, which was intended to carry out our obligations 
under the International Conventions. 


A. General Extraterritorial Application of the Lanham Act—the 
Bulova Case. 


Section 32(1)(a) of the Lanham Act, 15 U.S.C.A. § 1114(1) (a), one 
of the more important substantive provisions of the Act, protects the 
owner of a registered mark from use ‘‘in commerce’’ by another that 
is ‘‘likely to cause confusion or mistake or to deceive purchasers as 
to the source of origin’’ of the other’s good[s] or services. ‘‘Com- 
merce’’ is defined by the Act as ‘‘all commerce which may lawfully be 
regulated by Congress.’’ § 45, 15 U.S.C.A. § 1127. Plaintiff, relying 
on Steele v. Bulova Watch Co., 1952, 344 U.S. 280, 73 S.Ct. 252, 97 
L.Ed. 252, argues that § 32(1)(a) should be given an extraterritorial 
application, and that this case falls within the literal wording of the 
section since the defendant’s use of the mark ‘‘Vanity Fair’’ in 
Canada had a substantial effect on ‘‘commerce which may be [si¢, 
lawfully be regulated by Congress.’’ 

While Congress has no power to regulate commerce in the Dominion 
of Canada, it does have power to regulate commerce ‘‘with foreign 


Nations, and among the several States.’’ Const. art. 1, § 8, el. 3. 
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This power is now generally interpreted to extend to all commerce, 
even intrastate and entirely foreign commerce, which has a substan- 
tial effect on commerce between the states or between the United States 
and foreign countries. Thomsen vy. Cayser, 1917, 243 U.S. 66, 88, 
37 S.Ct. 353, 61 L. Ed. 597; N.L.R.B. v. Jones & Laughlin S. Corp., 
1937, 301 U. 8. 1, 57 S.Ct. 615, 81 L. Ed. 893; Mandeville Island Farms 
v. American Crystal Sugar Co., 1948, 334 U. S. 219, 68 S.Ct. 996, 92 
L.Ed. 1328; Moore v. Mead’s Fine Sued Co., "1954. 348 U. 8S. 115, 75 
S.Ct. 148, 99 L.Ed. 145; Branch v. Federal Trade Commission, 7 Cir., 
1944, 141 F.2d 31. Particularly is this true when a conspiracy is 
alleged with acts in furtherance of that conspiracy taking place in 
both the United States and foreign countries. United States v. Sisal 
Sales Corporation, 1927, 274 U. S. 268, 47 S.Ct. 592, 71 L.Ed. 1042; 
United States v. Imperial Chemical Industries, D.C.S.D.N.Y. 1951, 
100 F. Supp. 504; see Note, Application of the Anti-Trust Laws to 
Extra-Territorial Conspiracies, 49 Yale L. J. 1312 (1940) and cases 
cited therein. Thus it may well be that Congress could constitution- 
ally provide infringement remedies so long as the defendant’s use of 
the mark has a substantial effect on the foreign or interstate commerce 
of the United States. But we do not reach this constitutional ques- 
tion because we do not think that Congress intended that the infringe- 
ment remedies provided in § 32(1)(a) and elsewhere should be ap- 
plied to acts committed by a foreign national in his home country 
under a presumably valid trade-mark registration in that country. 

The Lanham Act itself gives almost no indication of the extent to 
which Congress intended to exercise its power in this area. While 
§ 45, 15 U.S.C.A. § 1127, states a broad definition of the ‘‘commerce’”’ 
subject to the Act, both the statement of Congressional intent in the 
same section and the provisions of § 44, 15 U.S.C.A. § 1126, indicate 
Congressional regard for the basic principle of the International 
Conventions i.e., equal application to citizens and foreign nationals 
alike of the territorial law of the place where the acts occurred. And 
the Supreme Court, in Steele v. Bulova Watch Co., 1952, 344 U. S. 
280, 73 S.Ct. 252, 97 L.Ed. 319, the only other extraterritorial case 
since the Lanham Act, did not intimate that the Act should be given 
the extreme interpretation urged upon us here. 

In the Bulova case, supra, the Fifth Circuit, 194 F.2d 567, assuming 
that the defendant had a valid registration under Mexican law, found 
that the district court had jurisdiction to prevent the defendant’s use 
of the mark in Mexico, on the ground that there was a sufficient effect 
on United States commerce. Subsequently, the defendant’s registra- 
tion was canceled in Mexican proceedings, and on review of the Fifth 
Circuit’s decision, the Supreme Court noted that the question of the 
effect of a valid registration in the foreign country was not before it. 
The Court affirmed the Fifth Circuit, holding that the federal district 
court had jurisdiction to prevent unfair use of the plaintiff’s mark 
in Mexico. In doing so the Court stressed three factors: (1) the 
defendant’s conduct had a substantial effect on United States com- 
merce; (2) the defendant was a United States citizen and the United 
States has a broad power to regulate the conduct of its citizens in 
foreign countries; and (3) there was no conflict with trade-mark rights 
established under the foreign law, since the defendant’s Mexican 
registration had been canceled by proceedings in Mexico. Only the 
first factor is present in this case. 

, We do not think that the Bulova case lends support to plaintiff ; to 
nion the contrary, we think that the rationale of the Court was so thoroughly 
eign based on the power of the United States to govern ‘‘the conduct of 
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its own citizens upon the high seas or even in foreign countries when 
the rights of other nations or their nationals are not infringed,’’ that 
the absence of one of the above factors might well be determinative 
and that the absence of both is certainly fatal. Plaintiff makes some 
argument that many American citizens are employed in defendant’s 
New York office, but it is abundantly clear that these employees do not 
direct the affairs of the company or in any way control its actions. 
The officers and directors of defendant who manage its affairs are 
Canadian citizens. Moreover, the action has only been brought 
against Canadian citizens. We conclude that the remedies provided 
by the Lanham Act, other than in § 44, should not be given an extra- 
territorial application against foreign citizens acting under pre- 
sumably valid trade-marks in a foreign country. 


B. Section 44 of the Lanham Aet. 


Plaintiff’s alternative contention is that § 44 of the Lanham Act, 
which is entitled ‘‘International Conventions,’’ affords to United 
States citizens all possible remedies against unfair competition by 
foreigners who are nationals of convention countries, including the 
relief requested in this case. Subsection (b) of § 44 specifies that 
nationals of foreign countries signatory to certain named conventions 
(including the Paris Union signed by Canada) are ‘‘entitled to the 
benefits * * * [of the Act] to the extent * * * essential to give effect 
to [the conventions].’’ Subsection (g) then provides that the trade 
names of persons described in subsection (b), i.e., nationals of foreign 
countries which have signed the conventions, ‘‘shall be protected with- 
out the obligation of filing or registration whether or not they form 
parts of marks,’’ and subsection (h) provides that the same persons 
‘shall be entitled to effective protection against unfair competition 
** *”’ Finally, subsection (i) provides that ‘‘citizens or residents 
of the United States shall have the same benefits as are granted by 
this section to persons described in subsection (b) * * *’’ Thus § 44 
first implements the international agreements by providing certain 
foreign nationals with the benefits contained in those agreements, then, 
in subsection (i), places American citizens on an equal footing by 
providing them with the same benefits. See American Auto. Ass’n v. 
Spiegel, 2 Cir., 1953, 205 F.2d 771; L’Aiglon Apparel v. Lana Lobell, 
Inc., 3 Cir., 1954, 214 F.2d 649. Since American citizens are given 
only the same benefits granted to eligible foreign nationals, the benefits 
conferred on foreign nationals must be examined to see whether they 
have any extraterritorial application. 

The benefits provided by § 44 (without attempting to be exhaustive) 
may be summarized as follows: a foreign national may register his 
foreign mark upon the production of a certificate of registration issued 
by his country of origin, even though he has not used his mark in 
United States commerce, § 44(¢), 15 U.S.C.A. § 1126(c) ; in determin- 
ing priority of filing, if the foreign national has filed for registration 
in the United States within six months after filing abroad, he may 
make use of his foreign filing date but if his foreign registration ante- 
dates the six month period, he may use only his United States filing 
date, § 44(d), 15 U.S.C.A. § 1126(d) ; a foreign national may register 
his foreign mark on the Principle Register if they are eligible, and, if 
not, on the Supplemental Register, § 44(e), 15 U.S.C.A. § 1126(e); a 
foreign national may prevent the importation into the United States 
of goods bearing infringing marks or names, § 42, 15 U.S.C.A. § 1124; 
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once a foreign mark has been registered under the Lanham Act, its 
status in the United States is independent of the continued validity 
of its registration abroad, and its duration, validity, and transfer in 
the United States are governed by ‘‘the provisions of this chapter,’’ 
§ 44(f), 15 U.S.C.A. § 1126(f). It will be noted that all of these 
benefits are internal to the United States in the sense that they confer 
on foreign nationals certain rights in the United States. None of them 
could have extraterritorial application, for all of them relate solely 
to the registration and protection of marks within the United States. 

We now come to the two remaining benefits specified in § 44, and 
the ones upon which plaintiff relies: the provision in subsection (g) 
protecting trade names without the obligation of filing or registra- 
tion, and the provision in subsection (h) entitling eligible foreign na- 
tionals ‘‘to effective protection against unfair competition’’ and mak- 
ing available ‘‘the remedies provided in this chapter for infringement 
of marks * * * so far as they may be appropriate in repressing acts 
of unfair competition.’’ Here again, we think that these benefits are 
limited in application to within the United States. It is true that they 
are not expressly so limited, but it seems inconceivable that Congress 
meant by this language to extend to all eligible foreign nationals a 
remedy in the United States against unfair competition occurring in 
their own countries. Moreover, if § 44 were so interpreted, it would ap- 
ply to commerce which is beyond the Congressional power to regulate, 
and a serious constitutional question would be created. In the absence 
of any Congressional intent to provide remedies of such extensive ap- 
plication, we interpret § 44 in a manner which avoids constitutional 
questions and which carries out the underlying principle of the Inter- 
national Conventions sought to be implemented by § 44—the principle 
that each nation shall apply its national law equally to foreigners 
and citizens alike. 

Since United States citizens are given by subsection (i) of § 44 only 
the same benefits which the Act extends to eligible foreign nationals, 
and since the benefits conferred on those foreign nationals have no 
extraterritorial application, the benefits accorded to citizens by this 
section can likewise have no extraterritorial application. 

The crucial issue in this case is the validity of defendant’s Canadian 
trade-mark registration under Canadian trade-mark law. The Ca- 
nadian Registrar of Trade-Marks has registered the mark ‘‘ Vanity 
Fair’’ in defendant’s name and has refused registration of plaintiff’s 
**Vanity Fair’’ mark on the ground that it interfered with defendant’s 
prior registration. Sections 6 and 19 of the Canadian Trade-Mark 
Act of 1952 give the Canadian registrant of a trade-mark the statutory 
right to prevent the use in Canada of a confusing mark, unless the 
Canadian registration is shown to be invalid. Such a showing could 
be made in any Canadian court of competent jurisdiction as a defense 
to an infringement action brought by defendant, or plaintiff could 
initiate proceedings in the Exchequer Court of Canada to expunge or 
amend defendant’s registration. §§ 18 and 56. The Exchequer 
Court is given exclusive jurisdiction by § 56 to expunge or amend a 
trade-mark registration. Under these circumstances, we do not think 
a United States district court should take jurisdiction over that portion 
of this action turning on the validity or invalidity of defendant’s 
Canadian trade-mark. 

In the first place, courts of one state are reluctant to impose liability 
upon a person who acts pursuant to a privilege conferred by the law 
of the place where the acts occurred. Restatement, Conflict of Laws 
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§ 382(2); Goodrich, Conflict of Laws § 94 (1939). In the second 
place, it is well-established that the courts of one state will not de- 
termine the validity of the acts of a foreign sovereign done within its 
borders. Underhill v. Hernandez, 1897, 168 U. S. 250, 18 S.Ct. 83, 
42 L.Ed. 456; American Banana Co. v. United Fruit Co., 1909, 213 
U. S. 347, 29 S.Ct. 511, 53 L.Ed. 826; Ricaud v. American Metal Co., 
1918, 246 U. S. 304, 38 S.Ct. 312, 62 L.Ed. 733; Banco de Espana v. 
Federal Reserve Bank, 2 Cir., 1940, i114 F.2d 488; Bernstein v. Van 
Heyghen Freres Societe Anonyme, 2 Cir., 1947, 163 F.2d 246, certiorari 
denied 332 U. S. 772, 68 S.Ct. 88, 92 L.Ed. 357; Pasos v. Pan American 
Airways, 2 Cir., 1956, 229 F.2d 271. These precedents have not in- 
volved the acts of trade-mark officials of foreign countries, but their 
rationale would appear to extend to that situation. Moreover, in 
George W. Luft v. Zande Cosmetic Co., 2 Cir., 1944, 142 F.2d 536, 
certiorari denied 323 U. S. 756, 65 S.Ct. 90, 89 L.Ed. 606, we assumed 
the validity of foreign trade-mark registrations in holding that the 
lower court could not enjoin an American manufacturer from labeling 
his product with an infringing mark in the United States for shipment 
to foreign countries in which he had a presumably valid registered 
trade-mark. ‘‘We do not see upon what ‘principles of equity’ a 
court can enjoin the initiation of acts in the United States which 
constitute no wrong to the plaintiff in the country where they are to be 
consummated. Nor can we perceive upon what theory a plaintiff 
can recover damages for acts in the United States resulting in a sale 
of merchandise in a foreign country under a mark to which the de- 
fendant has established, over the plaintiff’s opposition, a legal right 
of use in that country. Consequently neither the injunction nor the 
accounting should cover activities of the defendants, either here or 
abroad, concerned with sales in countries where the defendants have 
established rights superior to the plaintiff’s in the name ‘Zande.’ ”’ 
142 F.2d at page 540. 

Were this merely a transitory tort action in which disputed facts 
could be litigated as conveniently here as in Canada, we would think 
the jurisdiction of the district court should be exercised. But we do 
not think it the province of United States district courts to determine 
the validity of trade-marks which officials of foreign countries have 
seen fit to grant. To do so would be to welcome conflicts with the 
administrative and judicial officers of the Dominion of Canada. We 
realize that a court of equity having personal jurisdiction over a party 
has power to enjoin him from committing acts elsewhere. But this 
power should be exercised with great reluctance when it will be diffi- 
cult to secure compliance with any resulting decree or when the exer- 
cise of such power is fraught with possibilities of discord and conflict 
with the authorities of another country. .. . 


Philippines a ‘‘foreign country’’ for purposes of tax statute designed 


to avoid double taxation 

M/V Nonsvco, Inc. v. COMMISSIONER OF INTERNAL REVENUE; S/S San 
Vicente, Inc. v. Inm. 234 F.2d 583. 

U. S. Ct.A., 4th Circuit, June 5, 1956. Parker, C. J. 


The Tax Court had held that earnings of Philippine flag vessels prior to 
July 4, 1946, were not exempt from U. S. income taxation on the same basis 
as the earnings of other foreign flag vessels under Section 231(d)(1) of the 
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Internal Revenue Code of 1939, 26 U.S.C.A. § 231(d)(1).2 Petitioners 
were corporations organized under the Commonwealth laws in 1939 and 
1940, and claimed exemption under the statute from the time of approval 
of the Philippine Act, June 10, 1941, granting reciprocal exemption to 
United States vessels. The Commissioner contended that (1) the exemp- 
tion was not reciprocal because the Philippine Act excepted income de- 
rived from Philippine coastwise trade, and (2) that the Philippines were 
not a ‘‘foreign country’’ within Section 231(d)(1). Both the Tax Court 
and the Fourth Circuit rejected the first contention on the ground that the 
U. S. tax law must be read together with the Merchant Marine Act of 1920, 
46 U.S.C.A. § 883, which forbade coastwise trade other than in vessels 
built in and documented under U. S. laws. 

On the second contention, the Tax Court had sustained the Commissioner. 
Reversing the Tax Court, the court (Parker, C. J.) said in part: ? 


. . . In this [the Tax Court’s position] we think that the Tax Court 
failed to follow the realistic approach to the problem which it had 
followed on the question of the equivalence of the exemptions and that 
it gave an interpretation to section 231(d)(1) justified neither by the 
language nor the spirit of that section when it is considered, as it must 
be, in connection with other legislation and the evident purpose which 
Congress had in mind in its passage. That section is as follows: 


**§ 231. Taz on foreign corporations * * * 

**(d) Exclusions. The following items shall not be included in 
gross income of a foreign corporation and shall be exempt from 
taxation under this chapter: 

**(1) Ships under foreign flag. Earnings derived from the op- 
eration of a ship or ships documented under the laws of a foreign 
country which grants an equivalent exemption to citizens of the 
United States and to corporations organized in the United States.’’ 


The question is not whether the Philippines, at all times and for all 
purposes, were to be deemed a country foreign to the United States 
prior to their independence on July 4, 1946, Proclamation No. 2695, 
U. S. Code Cong. Service 1946, p. 1731, but whether vessels flying the 
flag of the Philippines and documented under their laws should be 
deemed to be documented under the laws of a foreign country within 
the meaning of the exclusion above quoted from the section 231(d) 
of the Internal Revenue Code of 1939. In this connection it should 
be noted that at the time of the adoption of the Code the Philippines 
and the United States had long had separate tax laws, subject to the 
control of their respective legislatures, separately administered by 
their respective governmental agencies, with revenues accruing to their 
respective governments. Robinette v. Commissioner, 6 Cir., 139 F.2d 
285. Since 1920, Philippine ships have been registered and docu- 
mented under the laws of the Philippines and not under the laws of 
the United States. They have flown the flag of the Philippines and 
have been treated as foreign vessels for all purposes. And the Philip- 
pines have been treated as foreign territory within the purview of our 
shipping laws. See 46 U.S.C. §§ 877, 883, 1222, 1241. 

While the treatment accorded the Philippines both in the tax laws 
and shipping laws would indicate without more that Philippine vessels 


123 T.0. 361. 2 Footnotes omitted. 
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should be held to be embraced within the exclusion of the section under 
consideration, this becomes even clearer when it is remembered that 
following the Philippine Independence Act of March 24, 1934, ec. 84, 48 
Stat. 456, the Philippines adopted their own Constitution in 1935 and 
since then have functioned as an independent country except with re- 
spect to a few matters necessitated by the protectorate exercised by the 
United States pending complete independence... . 

When we consider the purpose of the exclusion clause, we think it 
perfectly clear that Philippine vessels should be held to be embraced 
within its provisions. The purpose of the clause (first enacted as 
213(b)(8) of the Revenue Act of 1921, 42 Stat. 239) was ‘‘to en- 
courage the international adoption of uniform tax laws affecting 
shipping companies, for the purpose of eliminating double taxa- 
tion, * * *.’’ §S. Rep. 275, 67th Cong. Ist Sess. p. 14. A foreign 
country within the scope of this purpose would be one which exercised, 
as did the Philippines, the power of taxation over the earnings of 
ships engaged in commerce. Congress was not dealing with such 
questions as were presented in the Insular cases, but with the exercise 
of the power of taxation by those who were exercising that power 
and was attempting to eliminate the evil of double taxation by holding 
out the proffer of a reciprocal exemption. . 

There was just as much reason to extend the offer of a reciprocal 
exemption to the Philippines as to any other country exercising the 
power to tax shipping and, in truth, a stronger reason; for we were 
exercising a benevolent guardianship over the development of the 
Philippines and were doing everything within our power to foster 
the development of their trade and commerce... . 


Nore: In Burna v. U. 8., 142 F. Supp. 623 (D.C.E.D.Va., July 13, 
1956, Hoffman, J.), action by U. S. citizen, under the Federal Tort Claims 
Act, for injuries sustained in Okinawa, was dismissed on the ground 
it was a ‘‘claim arising in a foreign country’’ under that Act. Plaintiff 
argued the Treaty of Peace with Japan’ changed Okinawa’s status. The 
court, relying on Secretary Dulles’ statement that Japan under the 
treaty retained residual sovereignty, and on the fact Japanese laws re- 
mained in effect, disagreed. 


Admiralty—authority of Foreign Service officers—the United States 
as a litigant in civil causes 

Tue Repusiic or CHINA ET AL. v. NATIONAL UNION Fire INSURANCE 
Company OF PirtspuRGH, PENNSYLVANIA ET AL. 142 F. Supp. 551. 

U. S. Dist. Ct. D. Maryland, July 9, 1956. Thomsen, C. J. 


The United States and the Republic of China libeled the respondent in- 
surance companies to recover on marine and war risk policies issued on 
vessels which had been sold to Nationalist China by the United States and 
on which the United States held preferred ship mortgages. The crews of 
the ships defected to the Chinese Communist Government in January, 
1950, and have retained possession. The libelants’ efforts to recover the 
ships have been unsuccessful. Respondents moved to dismiss the libels on 
the ground, inter alia, that the United States had refused to answer an 


13 US.T. 3169; T.I.A.8., No. 2490; 136 U.N.T.S. 45. 
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interrogatory requesting memoranda of oral conversations asking consent 
of the British Government to issue an Order in Council permitting suit 
on one of the vessels in Singapore without regard to the sovereign immunity 
of the Chinese Communist Government. This request was denied. The 
United States had furnished all other information requested concerning 
this issue. The United States refusal was based on the prejudice to 
foreign relations and to the public interest that such disclosure would 
cause, and was supported by a determination to that effect by Secretary 
Dulles, pursuant to applicable regulations. In denying the motion, the 
court said in part: 


The only interrogatory not fully answered by the Government asks 
for the author, date and custody of any memorandum or memoranda 
pertaining to the oral request for an order in council. The documents 
already filed show that this oral request was made pursuant to written 
instructions from the State Department, and was followed some time 
later by the formal written request. The written request, the two 
letters of instructions from the State Department to the Embassy, 
and the two British replies have all been made available to respond- 
ents. The interrogatory in question is evidently preliminary to a 
motion under Admiralty Rule 32 for the production of the memoran- 
dum or memoranda. That rule, like Civil Rule 34, 28 U.S.C.A., 
requires an applicant to show good cause for the production of the 
documents desired, and ‘‘show that they are not privileged and 
material to the matter involved.’’ United States v. 5 Cases, ete., 
D. C. Conn., 9 F.R.D. 81, at page 83, Hincks, J., affirmed 2 Cir., 179 
F.2d 519; Hickman v. Taylor, 329 U. S. 495, 508, 67 S.Ct. 385, 91 
L.Ed. 451. 

Respondents hope to find in the memorandum or memoranda some 
notation or statement by a foreign service officer which can be offered 
in evidence against the United States as an admission against interest, 
or some evidence that the United States did not use its ‘‘utmost 
endeavor’’ to secure an order in council. Quaere: Do respondents 
mean legal, political or military endeavor ? 

It is doubtful whether the information sought by respondents would 
be competent evidence against the United States in these cases. For- 
eign service officers may make official representations only ‘‘as directed 
by the Department.’’ Foreign Service Manual, Vol. 4 (Political Af- 
fairs), sec. 031.2(b) ; Story on Agency, sec. 307a; Whiteside v. United 
States, 93 U. S. 247, 257, 23 L. Ed. 882; Hawkins v. United States, 
96 U. S. 689, 691, 24 L. Ed. 607. But it is not necessary to decide 
that question at this time. Interrogatories are not limited to evidence 
which would be admissible at the trial. Foundry Equipment Co. v. 
Carl-Mayer Corp., D. C., 11 F.R.D. 108, 109, Hornung v. Eastern 
Auto Forwarding Co., D. C., 11 F.R.D. 300, 301... . 

It is, of course, generally true that the United States, like any other 
litigant, is subject to the Federal Rules of Civil Procedure, and may 
not refuse ‘‘to make the same sort of disclosure of its case as would be 
required of an individual plaintiff.’’ United States v. General Motors 
Corp., D. C. N.D. IIL, 2 F.R.D. 528, 530. See also Bowles v. Acker- 
man, D.C.S.D.N.Y., 4 F.R.D. 260, 262; Hickman v. Taylor, 329 U.S. 
495, 507, 67 S.Ct. 385, 91 L.Ed. 451. The Government has made such 
disclosure in this case. Respondent insurance companies have already 
had full discovery of all commercial-type information in the Govern- 


n 
d 
of 
1€ 
yn 
in 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


ment’s files. They seek also political information of activities which 
affect the foreign relations and public interest of the people of the 
United States. When respondents issued their insurance policies 
they knew, or should have known, that where military secrets and 
similar matters are at stake, certain information is privileged. ‘‘In 
each case, the showing of necessity which is made will determine how 
far the court should probe in satisfying itself that the occasion for 
invoking the privilege is appropriate. Where there is a strong show- 
ing of necessity, the claim of privilege should not be lightly accepted, 
but even the most compelling necessity cannot overcome the claim of 
privilege, if the court is ultimately satisfied that military secrets are 
at stake. A fortiori, where necessity is dubious, a formal claim of 
privilege * * * will have to prevail.’? United States v. Reynolds, 
345 U.S. 1, 11, 73 S.Ct. 528, 533, 97 L. Ed. 727. 

In the case at bar the only reason for the refusal of the United 
States to supply the information requested is the determination by the 
Secretary of State that its disclosure ‘‘would be prejudicial to the 
foreign relations of the United States, and contrary to the public in- 
terest.’’ In view of the differences of opinion between the American 
and British Governments over the British recognition of Communist 
China and the many problems arising therefrom, that determination 
appears to be clearly justified. See discussion in the United States 
Senate referred to above; discussion in House of Commons on May 24, 
1950, Vol. 475, Parliamentary Debates, col. 2070, 2084; and Fitz- 
simons, The Foreign Policy of the British Labour Government, 1945- 
1951, University of Notre Dame Press, pp. 133, et seq. 

Respondents themselves are claiming a privilege, different in char- 
acter but similar in effect, in refusing to disclose what their London 
solicitors, Messrs. Constant and Constant, learned from the British 
Foreign Office. Some of the information requested by the inter- 
rogatories could not be supplied by the United States unless and until 
the British Government waived its privilege in connection therewith. 
4 Moore, Int’l Law Digest (1906), pp. 717, et seq., Intercourse of 
States, Official Correspondence, sec. 684. Publication of Correspond- 
ence. That waiver was finally obtained and respondents were fur- 
nished with the papers. In the meantime proctors for the United 
States had suggested to proctors for respondents that their clients, 
who have offices in London, might be able to obtain the desired in- 
formation directly from the British Foreign Office. Respondents en- 
gaged Messrs. Constant and Constant, a firm of solicitors in London, 
to obtain this information, and Her Majesty’s Principal Secretary 
of State for Foreign Affairs advised the United States Ambassador 
on December 13, 1954, that information had been supplied to Messrs. 
Constant and Constant. The solicitors reported what they learned 
to respondents and their proctors, and the United States has moved 
the court to require respondents to disclose the information so ob- 
tained. Respondents oppose the motion on the ground that com- 
munications from counsel to client are privileged. I doubt whether 
this information comes within the privilege. But I have sustained 
respondents’ continued objection to its disclosure, after telling them 
that I will infer from their objection that the evidence suppressed 
would be contrary to their argument, i.e., that the information fur- 
nished by the Foreign Office to Constant and Constant would support 
tLe contention made by the United States, that the information which 
respondents seek to obtain by means of the interrogatory in question 
is immaterial. Mammoth Oil Co. v. United States, 275 U. S. 13, 48 
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S.Ct. 1, 72 L.Ed. 137; The Algie, D.C.E.D.N.Y., 56 F.2d 388; Baltic 
Cotton Co. v. United States, D.C.S.C.Ala., 50 F.2d 257. 

As the Reynolds case points out, there is a clear distinction between 
criminal cases prosecuted by the United States and civil cases, such 
as this. Here, as in the Reynolds case, the necessity for the disclosure 
of the information requested is dubious, and the reason for sustaining 
the claim of privilege is clear. 

The question before the court is whether the refusal of the United 
States to supply the information requested in the one interrogatory 
which has not been fully answered should bar its recovery under the 
insurance policies in suit. It would be most unjust to give it that 
effect, in view of the reason for its refusal, the other information sup- 
plied by the United States, and the other sources of information avail- 
able to respondents. Interrogatories ‘‘are not to be used as a device or 
a stratagem to maneuver the adverse party into an unfavorable tactical 
position. To do so is to pervert a remedy designed to advance the 
disposition of controversies on their merits, into a weapon to revive 
what has been aptly denominated as ‘the sporting theory of justice’— 
the very shortcoming of the old procedure that the new rules were 
designed to cure.’’ Aktiebolaget Vargos v. Clark, D.C.D.C., 8 F.R.D. 
635, 636, Holtzoff, J. 


Meaning of ‘‘war risks’’ clause in charter-party—deviation by order 
of ‘‘any government’’ includes government on Formosa although 
not recognized by British Government—certificate by Foreign Office 
not conclusive 

Luiet Monta v. CecHorracut Co., Lrp. [1956] 2 All E.R. 769. 

Q. B., June 14, 1956. Sellers, J. 


Vessel of Italian registry and owned by Italian subject was chartered 
by Czech company for voyage from North China to European ports in 
1953. Under. the ‘‘war risks’’ clause, the vessel could comply with di- 
rections given ‘‘by the government of the nation under whose flag the 
vessel sails . . . or any other government,’’ and the clause further speci- 
fied that delivery under such directions constituted performance and 
freight was payable accordingly. At the time of leaving a North China 
port, hostilities between the two governments of China were occurring oc- 
casionally and the Korean hostilities continued. Chinese Nationalist au- 
thorities intercepted the vessel, and ordered it to discharge its cargo in a 
Formosan port. At the relevant times, the Nationalist authorities con- 
trolled Formosa, and were recognized by Italy as the Government of China, 
but the British Foreign Office responded to inquiries that Her Majesty’s 
Government (a) had ceased to recognize the former Nationalist Govern- 
ment as the de jure or de facto government of China, and (b) did not 
recognize that any government was located in Formosa. 

Pursuant to arbitration provided for in the charter-party, the umpire 
decided for the shipper on the ground that the authorities on Formosa were 
& government, and that the vessel was therefore within the ‘‘war risks’’ 
clause. On appeal, the charterer contended that the statement of the 
Foreign Office was conclusive and therefore that the directions were not 
given by a government. 
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the clause as referring to a national government. On the question of the 
conclusiveness of the statement of the Foreign Office, the court stated: 
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The court affirmed the award in favor of the shipowner. It construed 


If the view of the Foreign Office is not to be held as conclusive, 
or as exclusive of all other evidence, it was not submitted by the 
charterers that there was no evidence to establish or justify the finding 
in the award. It was, however, strongly submitted that the court 
could not go behind or beyond the Foreign Office statement. 

The Contract is a commercial document in common use by traders 
of many nationalities. It is described as a uniform general charter, 
apparently prepared, issued and recommended by the Documentary 
Council of the Baltic and White Sea Conference, and adopted by the 
Documentary Committee of the Chamber of Shipping of the United 
Kingdom. Of the parties to this charterparty, the shipowner is an 
Italian, and the charterers are a Czech company. The charterers 
had the right to transfer the charterparty to a German party but the 
original charterers were to remain liable for its right and true fulfil- 
ment. The charterparty provided for arbitration in London in the 
event of any dispute, and that permitted the present application to 
the court under s. 21(1)(b) of the Arbitration Act, 1950. The parties 
were agreed that the proper law of the charterparty was English law. 

As a matter of construction of the charterparty, an ordinary trad- 
ing or commercial contract, there would seem to me to be no ground 
for saying that the authority giving the orders or directions has to be 
a government recognised as such by Her Majesty’s government here. 
It does not say so and I see no circumstances which require such a 
construction or which would give rise to any implication to that 
effect. The umpire, in my judgment, has not erred in that respect. 

Is there a rule of law which restricts the evidence to be considered 
to that provided by the Foreign Office, or which precludes the tribunal 
of fact from finding that there was a government in Formosa on 
all the evidence which was adduced? 

It was urged on behalf of the charterers that the umpire erred in 
not treating the Foreign Office statement as final and conclusive, and 
reliance was placed on White, Child & Beney, Ltd. v. Simmons 
( (1922), 127 L.T. 571) and Duff Development Co. v. Kelantan Govern- 
ment ([{1924] A.C. 797) and other cases. In my judgment, the 
authorities, as far as they have been cited or are known to me, do not 
establish the proposition contended for and did not require the umpire 
to disregard any of the evidence put before him whether or not there 
was a government in Formosa. 

It seems to me to be a very different question from a Sovereign 
seeking immunity from the jurisdiction of our court. . . . It may well 
be undesirable that in such a matter a conflict should arise between 
Her Majesty’s government and a British court. 

In White, Child & Beney, Ltd. v. Simmons ((1922), 127 L.T. 571 
on which both parties seemed to rely, a question arose whether 4 
claim for loss of insured property was a loss or confiscation by the 
government of the country in which the property was situated. The 
matter arose at the time of the Russian revolution. ROCHE, J., haé 
held that the evidence, from all sources, had not established that the 
Russian Soviet Republic was at the time of the loss recognised as 4 
sovereign government and that the claim succeeded, as the loss was 4 
loss ‘‘by rebellion, military, or usurped power’’ within the meaning 
of the policy. The loss or confiscation by the government would hav 
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defeated the claim as outside the policy. Apparently the Soviet 
authority was not recognised by our government at the time of the 
loss, but was recognised at a later date, and the Court of Appeal held 
in these circumstances that the court could look at all the facts and see 
whether the government as later recognised as the de facto govern- 
ment of Russia was or was not the de facto government of Russia at 
the earlier material date. The British Foreign Office had declined 
to state the precise date at which the existing Soviet authority came 
into being as a government, and that the court was entitled to give 
effect to the evidence even if it was inconsistent with the opinion given 
by the Foreign Office (per ATKIN, L. J. (127 L.T. at p. 584)). 

Apparently, the government situated and functioning in Formosa 
was at one time recognised by this country, and it does not follow that 
because recognition has ceased that the government, once recognised, 
has in any way altered its activities or lost such powers and authority 
as it had been exercising. Without the recognition of our govern- 
ment, in White, Child & Beney, Ltd. v. Simmons, it might well have 
been impossible for the court to have found on the evidence that the 
usurping forces had reached such ascendancy that they had sup- 
planted the existing government. It was held that the usurping 
forces had supplanted the existing government at a time when our 
country had not recognised the substitution, and it does not appear 
to me to be an authority for the proposition that if there is no recog- 
nition there is no government. Nor would it seem that recognition 
or non-recognition would in any way affect the risk of a vessel being 
accosted on her voyage. 

I would hold that the umpire was entitled to approach the question in 
the same manner as GODDARD, J., did in Kawasaki Kisen Kabushiki 
Kaisha of Kobe v. Bantham S.S. Co., Ltd. ({1938] 3 All E.R. 80), 
approved by the Court of Appeal ({1939] 1 All E. R. 819), and that 
the reasoning in the judgment of SIR WILFRED GREENE, M. R., 
is largely applicable to this case. It was held there that the question 
whether on the true construction of the charterparty war had broken 
out involving Japan was not conclusively determined by the view of 
His Majesty’s government. GODDARD, J., said that what he had 
to determine was what the parties meant by the clause of the charter- 
party. He thought they were using the word ‘‘war’’ and intended it 
to be construed as war in the sense in which an ordinary commercial 
man would use it. He did not think the parties in a case of this 
sort were going into the niceties of international law (see [1938] 3 
All E. R. at p. 83); and, may I add, as applicable to this case, into 
the niceties of diplomacy... . 


Foreign tribunal—jurisdiction of English court—requests for ex- 
amination of witnesses and documents—discovery against persons 
not parties to suit 

Kapio Corp. oF AMERICA v. RAauLAND Corp. [1956] 1 Q. B. 618. 

Lord Goddard, C. J.; Devin and Hilbery, JJ. 


An American corporation was plaintiff in an action in the District 
Court of Illinois for alleged patent infringement. Defendants (appli- 
cants in the instant case) cross-claimed that plaintiff’s action in pooling 
patents with foreign corporations was in violation of the antitrust laws. 
At a pre-trial hearing, the defendants petitioned the District Court for 
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letters rogatory addressed to the British court to enforce a demand that 
certain documents in the custody of two domestic English corporations be 
presented for inspection and that their officers and directors be subject 
to examination by the defendants pursuant to the discovery and pre-trial 
practices of United States courts. This application was founded on the 
theory that such requests would be enforceable by British tribunals pur- 
suant to the Foreign Tribunals Evidence Act of 1856. Barry, J., held 
that certain officials might be interrogated but denied the application for 
the production of documents. On appeal, the decision was affirmed as to 
denial of documents and reversed as to requirements that corporate di- 
rectors be interrogated. 
The Foreign Tribunals Evidence Act of 1856 states: 


Where, upon an application for this purpose, it is made to appear 
to any court or judge having authority under this Act that any court 
or tribunal of competent jurisdiction in a foreign country, before 
which any civil or commercial matter is pending, is desirous of 
obtaining the testimony in relation to such matter of any witness or 
witnesses within the jurisdiction of such first-mentioned court, or of 
the court to which such judge belongs, or of such judge, it shall be 
lawful for such court or such judge to order the examination upon 
oath, upon interrogatories or otherwise, before any person or persons 
named in such order, of such witness or witnesses accordingly. ... 

. it shall be lawful for the said court or judge, by the same order, 
or for such court or judge or any other judge having authority under 
this Act, by any subsequent order, to command the attendance of any 
person to be named in such order, for the purpose of being examined, 
or the production of any writings or other documents to be men- 
tioned in such order. 


In rendering their decision the British court narrowly construed the 
word ‘‘testimony.’’ Lord Devlin stated (p. 643) that 


the essential principles of discovery in the United States do not seem 
to be very different from the principles in this country [England] ; 
that is to say, discovery is not merely limited to the obtaining... 
of such materials as may be strictly relevant to the issues in the action 
. . . but it covers also the obtaining of material which might lead to 
a line of inquiry which would itself disclose relevant material. 


However, the applicants in this action are engaged in a pre-trial discovery 
proceeding ‘‘which under English law they could not possibly get in order 
to obtain what is in effect discovery from witnesses in this country.” 
(p. 644.) 
Lord Devlin further stated (p. 646) : 
Testimony which is in the nature of proof for the purpose of the 
trial is permissible. Testimony, if it can be called ‘*testimony, ” 
which consists of mere answers to questions on the discovery proceed- 
ing designed to lead to a train of inquiry, is not permissible. 
Lord Goddard, C. J., characterized the application as a ‘‘fishing”’ 
proceeding which is never allowed in the English courts. 


1957 | JUDICIAL DECISIONS 117 


Sale of goods—shipment from foreign port—requirement to obtain 
export license from foreign government rests upon seller 

M. W. Harpy & Co. v. A. V. Pounp & Co. Lp. [1955] 1 Q.B. 499. 

Lord Goddard, C. J.; Singleton, Romer, Scrutton, L.JJ. 


By a contract of sale made in London between buyers, of New York, 
and sellers, of London, the sellers agreed to deliver 300 metric tons of 
Portuguese gum spirits of turpentine f.a.s. buyers’ tank steamer at Lisbon, 
payment by confirmed irrevocable credit in sellers’ name in Lisbon. Goods 
were destined to Eastern Germany, a fact known to sellers. The buyers 
duly sent a tanker to Lisbon to receive the merchandise which was sup- 
posed to be assembled by the seller through its Portuguese suppliers as 
agent. Under Portuguese law the turpentine could not be exported with- 
out an export license. The seller’s suppliers applied to the Junta for 
such license and were refused when it was ascertained that the shipment 
was destined for the port of Rostock. Each party thereupon contended 
that a breach of contract had occurred. The sellers claimed they had not 
assumed the risk of a single destination and that the duty of procuring 
the license rested on buyer. The buyer claimed such duty rested on 
seller in light of his knowledge of the transaction and his dealings with 
his own suppliers in Portugal. A board of arbitration found for the 
buyers. MeNair, J., reversed and found for sellers. Buyers appealed, and 
appeal was allowed. 

The court found that in order to sustain its decision it was necessary to 
distinguish H. O. Brandt & Co. v. H. N. Morris & Co., [1917] 2 K.B. 784. 
In that case, the court had found that as between two domestic business 
concerns, responsibility for the failure to obtain an export license rested 
upon the buyers. However the Brandt case was distinguishable in that 
(as stated by Lord Singleton) : 


There was no need for a license to export at the time the contract was 
made. The buyers alone knew where they wished the goods to go, 
and to whom they wished them to go, so that they alone could supply 
the necessary information when the license to export the goods was 
required. . . . In the case we are considering an export license from 
Portugal was necessary at the date the contract was made. That does 
not appear to have been within the knowledge of the buyer, but it was 
known to the sellers. (pp. 508, 509.) 


The court, speaking through Lord Goddard, C. J., further stated (at 
p. 512): 


I agree with McNair J. that the proper law of the contract is English, 
but that its performance must be regulated by the law of Portugal. 
The buyers would not know the suppliers, nor would the sellers be 
likely to disclose their names to the buyers, and, at any rate, they never 
did. What I may, perhaps, call the impact of Portuguese law on the 
contract makes the vital distinction between the present case and 
Brandt’s case, and, in my opinion, it was for the sellers here and not 
the buyers to obtain, or, at least, to do their best to obtain, a license 
which would enable the goods to be put alongside. 
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Sovereign immunity—debt as property of foreign sovereign—transfer 
from one sovereign to the servant of another 
N1zAM OF HYDERABAD AND STaTE OF HyperaBaD v. JuNG. [1956] 3 


W.L.R. 667. 
Ch.D., July 30, 1956. Upjohn, J. 


Money on deposit in the Westminster Bank to the account of the Nizam 
of Hyderabad in September, 1948, was, at the time of the Indian invasion 
of Hyderabad, transferred by a person authorized to deal with the account, 
to the High Commissioner of Pakistan in the United Kingdom, who was 
directed by the Foreign Minister of Pakistan to receive the money in that 
capacity. The Nizam and his government brought an action against the 
bank, the transferor, and the transferee to recover the money. The trans- 
feree, the former High Commissioner, moved that the writ against him be 
set aside and that the action against the bank be stayed on the ground that 
the action impleaded a foreign sovereign, Pakistan, or sought to inter- 
fere with that government’s right to the money. The claim to immunity 
was based on legal title to the debt being in the former High Commis- 
sioner for Pakistan, and not based on any claim to equitable title. Plain- 
tiff claimed the debt was held in trust for the Nizam. 

The court sustained the motion. It found no breach of trust by the 
transferor, and that there was no proof of equitable title in Pakistan. 
With reference to the contention that the action impleaded a foreign 
sovereign state, the court stated in part: * 


The claim to immunity can therefore only succeed in this action if 
it be shown that some property of the foreign sovereign is thereby 
affected, and it does not seem to matter very much whether or not 
that be described as indirect impleading. 

In the next place, there has been much discussion in the authorities 
as to what is a sufficient interest in the property to establish a claim 
for immunity from process. When the subject-matter of the dispute 
is a chattel such as a ship or bar of gold, possession or control are very 
relevant matters to consider upon the claim to immunity; but in 
relation to a pure debt unsupported by pledge or other security such 
as a bearer bond, the question must depend upon title and nothing 
else. There can be no possession or control of a pure debt: Haile 
Selassie v. Cable and Wireless Ltd. 

Next, it must now be taken as settled law that it is not sufficient 
to establish a claim to immunity that the foreign sovereign should 
merely make a claim to such property. I take the law to be as stated 
in the judgment of Lord Jowitt in the Privy Council in Juan Ysmael 
& Co. Inc. v. Indonesian Republic Government: ‘‘In their Lordships’ 
opinion a foreign government claiming that its interest in property 
will be affected by the judgment in an action to which it is not a party, 
is not bound as a condition of obtaining immunity to prove its title 
to the interest claimed, but it must produce evidence to satisfy the 
court that its claim is not merely illusory, nor founded on a title 
manifestly defective. The court must be satisfied that conflicting 
rights have to be decided in relation to the foreign government’s claim. 
When the court reaches that point it must decline to decide the rights 


1 Footnotes omitted. 
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and must stay the action, but it ought not to stay the action before 
that point is reached.’’ 

The question, then, that I have to consider is whether the Govern- 
ment of Pakistan establish a title to this debt which is not merely 
illusory or manifestly defective. It is submitted on the Government’s 
behalf that a sufficient title is in them by reason of the fact that the 
legal title to the debt is admittedly in Rahimtoola in his official 
capacity of High Commissioner of Pakistan and in no other capacity 
whatever. The fact that on the evidence as it stands at present the 
Government show no equitable title, counsel submits, matters not. He 
submits (rightly, in my view) that it is well settled in the case of 
chattels that a proprietary interest need not be established, but 
possession or control is sufficient, and in such cases rightful possession 
or control has always been considered irrelevant. Thus, in The 
Jupiter, it was regarded as irrelevant that the possession of the 
U.S.S.R. was wrongful, as it was subsequently proved to be: The 
Jupiter (No. 3); but that was a case of impleading a sovereign State 
in an action in rem. However, in the Dollfus Mieg case, where no 
question arose of impleading the foreign governments by making 
them parties directly or in an action in rem, the rightfulness of the 
claim to some bars of gold was regarded as irrelevant. 

The judgment of the Privy Council in the Juan Ysmael case clearly 
proceeded on the footing that the claim to title of the ship there in 
question was plainly bad, and that the claim to immunity therefore 
failed; but it is plain that the whole case proceeded on the footing 
that the Indonesian Government did not at the relevant time have 
possession or control of the ship, for the acting captain of the ship 
always remained true to his masters, the appellants. The law was 
briefly summarized by Lord Maugham in The Cristina case thus: ‘‘If 
the foreign government wishes to recover property in this country, I 
am of opinion that it must, subject to certain exceptions, prove its 
ease. If it is, rightly or wrongly, in possession of property in this 
country, no action can be brought against it by persons claiming title 
to or any interest in such property.’’ 

Sir Andrew Clark, on the other hand, submits that Rahimtoola was 
a trustee of the debt for the true owner, the Nizam. He referred me 
to a number of authorities which he submits establish the proposition 
that where property such as a debt is in a third party claiming no 
beneficial interest therein, as in this case, then before a foreign 
sovereign can be said to be impleaded he must show a title to that 
property which is not illusory or manifestly defective. He relied on 
two lines of cases. The first deals with the position at common law. 
Lord Maugham in The Cristina case, put it thus: ‘‘An independent 
sovereign sued for breach of promise of marriage in our courts can 
indeed claim to be outside of our jurisdiction; but there is no au- 
thority for the view that if he wrongfully obtained possession of 
valuable jewellery in this country, and it was in the hands of a third 
person, he could claim to stay proceedings by the rightful owner 
against that person to recover possession of the jewellery merely by 
stating that he claimed it. To come within Professor Dicey’s rule 
he would in my opinion be bound to prove his title.’’ This statement 
of the law, however, is not universally accepted: see the observations 
of Lord Jowitt in the Dollfus Mieg case, which I quote later. 

In equity the courts have been less tolerant of a claim to immunity 
than at common law. Sir Andrew cited to me a number of authori- 
ties which establish the proposition that the court will not decline 


‘ 
e 
t 
y 
S- 
1e 
n. 
n 
if 
y 
ot 
ies 
im 
ite 
ry 
in 
ich 
ng 
ile 
ont 
ild 
ed 
ael 
ps’ 
rty 
ty, 
itle 
the 
itle 
ing 
im. 
rhts 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


jurisdiction to administer a trust fund merely because a foreign 
sovereign claims to be interested therein. . 

If Rahimtoola is indeed to be regarded as truly a third party hold- 
ing the debt as a trustee for the true owner, then, in my judgment, 
both at common law and in equity, before the Government of Pakistan 
can be said to be impleaded it must establish a title to the debt. That 
title must necessarily be an equitable title in the circumstances of this 
ease, for the legal right to the debt is in Rahimtoola. It may be that, 
if a court is administering a trust, the sovereign must establish a 
true title, whereas at common law it is only necessary to establish 
a title not manifestly defective; but it is not necessary to consider 
that further, for in this case the sovereign establishes no title in 
equity, and, in my judgment, neither in law nor in equity is the 
sovereign impleaded. 

The crux of this case, therefore, is whether Rahimtoola is to be 
regarded as a third party holding the debt for the true owner. AI- 
though Rahimtoola makes no claim to immunity on any ground per- 
sonal to him, it seems to me clear that the debt was vested in him as an 
official of his Government. The debt was not vested in ‘‘the Govern- 
ment of Pakistan’’ eo nomine, but it was vested in a servant of that 
Government in his capacity as such. That was a natural course to 
take in the circumstance. I do not think that I ought to draw narrow 
distinctions between title to a debt in the name of the sovereign or 
his servant. . . . [Cases omitted] 

Those were all cases dealing with chattels; but, in my judgment, 
the same reasoning ought to apply to the case of a debt. No case 
in this country has been cited to me which is on all fours with this 
ease; but a claim to immunity in respect of a debt has been upheld 
in the District Court of New York in Bradford v. Chase National Bank 
of City of New York, [24 F.Supp. 28] a case reversed on its facts on 
appeal. However, the recent authorities undoubtedly contain warn- 
ings against extending the doctrine of sovereign immunity from 
process: see especially the observations of Lord Maugham in The 
Cristina case. There is, then, no absolute and universal rule that a 
foreign independent sovereign cannot be impleaded in the courts in 
any circumstances: Sultan of Johore v. Abubakar Tunku Aris Benda- 
har. Furthermore, this is not a case where the foreign sovereign has 
brought any property to this country; it has been transferred to him 
by the servants of another sovereign. 

In my judgment, however, the general principle must be applied. 
The debt being in Rahimtoola as the servant of his Government, the 
matter must be treated as though the debt was due to the Govern- 
ment, though that does not, of course, entitle the Government to claim 
immunity on the ground that it is being directly impleaded. 

The plaintiffs, however, seek to go behind that legal title and to show 
that, on an investigation of the circumstances surrounding the transfer 
and applying the municipal law of England, the equitable title is in 
the plaintiffs. In my judgment, however, being, in effect, clothed 
with the legal title, it is to that very investigation into the equitable 
title which the Government of Pakistan as a sovereign State is entitled 
to decline to submit. In my judgment its insistence on its legal title 
is sufficient to support the claim to immunity, even though n0 
equitable title is shown, and the claim would therefore seem to involve 
a wrong against the equitable owner. 

The theory behind the claim to immunity has been variously de 
scribed, and I attempt no repetition; but I think the following quota- 
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tion from Sir Robert Phillimore in The Charkieh seems particularly 
appropriate to the circumstances of the present case: ‘‘The object of 
international law, in this as in other matters, is not to work injustice, 
not to prevent the enforcement of a just demand, but to substitute 
negotiations between governments, though they may be dilatory and 
the issue distant and uncertain, for the ordinary use of courts of 
justice in cases where such use would lessen the dignity or embarrass 
the functions of the representatives of a foreign state ...’’ The 
present transaction was an intergovernmental transaction; let it be 
solved by intergovernmental negotiations. The writ and concurrent 
writ must be set aside as against Rahimtoola. 

With regard to the bank, the plaintiffs are suing the bank for 
the debt due at law to Rahimtoola. Proceedings must be stayed 
against them, for to continue to sue them is to interfere with the 
property of the sovereign. That is clearly the proper course when 
dealing with a claim in detinue: see Dollfus Mieg. This cannot be 
likened to the case of a claim for damages for conversion. In this 
ease, unlike the claim in respect of the thirteen bars of gold in the 
Dollfus Mieg case, there is no claim for damages against the bank, 
nor does this case resemble the Haile Selassie case. The question there 
was to whom were Cable and Wireless Ltd. indebted? In this case, 
so far as the bank is concerned, there is only one answer to that 
question—Rahimtoola. Both Moin and Mir had authority to operate 
the account, and the statement of claim does not allege that the bank 
had any knowledge of the alleged but, as I have held, unproved 
breaches of duty by Moin or Mir. The plaintiffs can only reach the 
debt through Rahimtoola. Therefore the action against the bank 
must be stayed... . 


Jurisdiction—dependents of servicemen abroad—effect of return to 
United States and imprisonment in civilian jail 


Reid v. Covert (76 S.Ct. 880, 351 U. S. 487, U. S. Supreme Court, June 
11, 1956, Clark, J.), is a companion case to Kinsella v. Krueger, 351 U. S. 
470, digested in 50 A.J.I.L. 959 (1956), which decided that the court- 
martial of a serviceman’s dependent in Japan under the Uniform Code 
of Military Justice was constitutional. The additional contention was 
made in this case that Article 2(11) of that Code providing for such trial 
ceased to be applicable when the prisoner was returned to the United 
States, and that, having been placed in a civilian jail, the prisoner was no 
longer in the ‘‘custody of the armed forces’’ within Article 2(7) of the 
Code. The Court, per Clark, J., rejected both contentions, and the ad- 
ditional contention that the ordering of a rehearing defeated the jurisdic- 
tion. As in the Krueger case, Frankfurter, J., reserved his opinion, and 
Warren, C. J., Black and Douglas, JJ., dissented. Rehearings were 
granted in both cases, 5 to 3. 77 S.Ct. 123, 124 (1956). 


Jurisdiction—civilian employee of Armed Forces abroad—trial under 
Code of Military Justice abroad 


The petition for habeas corpus in this case on behalf of a civilian em- 
ployee of the Armed Forces stationed abroad, who was convicted by court- 
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martial there, was denied on several grounds. Petitioner had challenged 
the constitutionality of Article 2(11) of the Uniform Code of Military 
Justice as depriving him of a jury trial. In addition to the grounds relied 
on by the Supreme Court in the Krueger and Covert cases, the court held 
that a person in the prisoner’s position never had a right to trial by jury, 
and also that Congress, under the necessary and proper clause, had power 
to implement Clause 14 in Article I, Section 8, of the Constitution, ‘‘To 
make Rules for the Government and Regulation of the land and naval 
Forees.’’ Accordingly, for these and other reasons, Article 2(11) was 
held constitutional and the writ was dismissed. In re Varney’s Petition, 
141 F. Supp. 190 (U.S. Dist. Ct., S.D. Calif., Central Division, April 27, 
1956, Carter, D. J.). 


Unlawful belligerency—jurisdiction of military commission to try 
U. 8. citizen for violations of law of war 


In Colepaugh v. Looney, 235 F. 2d 429 (10th Circuit, July 13, 1956), the 
trial by military commission of an American citizen who crossed military 
and naval lines of the United States to commit espionage was upheld 
against the prisoner’s contention on habeas corpus that he was entitled to 
civil trial as U. S. citizen. 


Neutral alien—determination by Selective Service Director of Den- 
mark’s status as neutral—political matter for executive branch 


In Brownell v. Rasmussen, 235 F. 2d 527 (U.S. Ct.A., Dist. of Col., June 
14, 1956, Washington, Ct. J.), the determination by the Selective Service 
Director that Denmark was a neutral country for purposes of alien’s status 
as applicant for deferment was held to be a political question for the 
executive branch not subject to collateral attack. The court held also that 
application for deferment as a neutral alien under the Act debarred ap- 
plicant from becoming a citizen even though he subsequently applied for 
induction during the war. 


Discharge of foreign service officer by Secretary of State—wvalidity of 
statute authorizing dismissal in Secretary’s absolute discretion, even 
though Executive Order procedures were not followed 


Despite the invalidity of the procedures taken under Executive Order 
9835, which procedures were an alternative ground for dismissal, the 
court affirmed the dismissal of plaintiff’s suit for declaratory judgment on 
the basis of Public Law 179, Sec. 104, 63 Stat. 456. Service v. Dulles, 235 
F. 2d 215 (U.S. Ct.A., Dist. of Col., June 14, 1956, Bastian, Ct. J.). 


Passport—demial by Secretary without stating grounds 


In Boudin v. Dulles, 235 F.2d 532 (U.S. Ct.A., Dist. of Col., June 28, 
1956, Washington, Ct. J.), the Secretary of State’s denial of passport with- 
out stating specific ground on which he relied was held invalid. 


oo 
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International aviation—entry in distress—customs 


In affirming judgment for libelant, the court rejected claimant’s con- 
tention that involuntary entry in distress by air absolved him from the duty 
of declaring diamonds in his possession. The facts and excerpts from the 
opinion below in U. 8. v. 532.33 Carats, 137 F. Supp. 527 (D. Mass., Jan. 
19, 1955), appear in 50 A.J.I.L. 691 (1956). Lisser v. United States, 234 
F.2d 648 (U.S. Ct.A., Ist Circuit, June 13, 1956, Hartigan, Ct. J.). 


International aviation—Warsaw Convention—limitation of liability 


The New York Court of Appeals affirmed unanimously in a memorandum 
decision the judgments of the courts below dismissing actions brought 
to recover for loss of cargo of gold. Plaintiffs maintained that Articles 
8 and 9 of the Warsaw Convention,' 49 Stat. 3016, 3017, were clear, but if 
open for construction, it should be held that there can be no exclusion or 
limitation of liability without full compliance with the requirements of 
Article 8. They also urged error in ruling that a shipper must insure 
separately or be satisfied with a limited recovery under Article 22, sub- 
paragraph 2 of the convention.* American Smelting and Refining Co. v. 
Philippine Air Lines, June 8, 1956 (1 N.Y. 2d 866, 183 N.Y. 8S. 2d 900). 


Tax treaties—liberal construction—taz on U. 8S. trustee for United 
Kingdom beneficiaries 


Plaintiff, as testamentary trustee, sued to recover capital gains tax paid 
under protest. All the beneficiaries of the trust were residents of the 
United Kingdom and not engaged in trade or business in the United 
States. They were not, however, entitled to current income under the 
trust. Defendant claimed on the basis of U. S. tax law that the plaintiff 
was taxable on the capital gain made in 1946. Plaintiff relied on Article 
XIV of the Convention between the United States of America and the 
United Kingdom of April 16, 1945, effective January 1, 1945,* providing: 

A resident of the United Kingdom not engaged in trade or business 


in the United States shall be exempt from United States tax on gains 
from the sale or exchange of capital assets. 


The court, in giving judgment for defendant, held that, despite the 
rule of liberal construction of treaties, there was no basis for a construction 
of Article XIV that income ordinarily taxable to a trustee is to be taxed 
to beneficiaries. The court also rejected arguments that the convention 
was intended to override the domestic law on this question; that if the 
burden of the tax falls on a United Kingdom resident, there is exemption; 
or that the convention intended to achieve equality of treatment in every 
category. American Trust Company, Trustee, v. Smyth, Collector of 
Internal Revenue, 141 F. Supp. 414 (U. S. Dist. Ct., N.D. Calif. S.D., 
June 4, 1956, Carter, D. J.). 

1U. 8. Treaty Series, No. 876. 


* Decision of the Appellate Division was noted in 49 A.J.I.L. 93 (1955). 
*60 Stat. (2) 1377, at 1384. 
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Extradition—effect of violation of treaty—department of government 
for determination—jurisdiction over the person and subject-matter 
—effect of alleged illegal abduction 


In U. 8. v. Sobell, 142 F. Supp. 515 (S.D. N.Y., June 20, 1956), Sobell 
claimed his expulsion from Mexico was a violation of the Extradition 
Treaty between the U. S. and Mexico, 31 Stat. 1818, on the ground that es- 
pionage was not a crime listed in the treaty (which was true) and that his 
offense was political and therefore excluded by the treaty. He further 
argued that the method of his expulsion by the Mexican police, in alleged 
connivance with the F.B.I., violated the treaty by not complying with 
extradition procedures therein. The court denied these contentions con- 
stituted lack of jurisdiction over the subject-matter. Construing the mo- 
tion as reraising the claim of lack of personal jurisdiction, the court, al- 
though considering both waiver and res adjudicata applicable, recon- 
sidered the arguments and again rejected the claim of lack of personal 
jurisdiction as without merit. 


Claim against the United States arising out of treaty 


In Falcon Dam Constructors v. U. 8., 142 F. Supp. 902 (Ct. Cls., July 
12, 1956, Madden, J.), the court held that no claim could be made against 
the United States which arose out of or was dependent on a treaty with 
foreign nations by virtue of 28 U.S.C., See. 1502. 


Valuation of requisitioned ship—effect of dispute over title—standards 
of valuation 


The intervening plaintiffs in this case were the private owners of the 
Maret prior to its nationalization by the Estonian Soviet Socialist Republic. 
In a prior decision, the nationalized steamship company had been held 
to have no title at the time of requisitioning by the United States on 
September 16, 1941 (116 F. Supp. 447, December 1, 1953). It was con- 
ceded just compensation was due to the intervenors and the controversy 
was over the proper amount. The court held that sale prices of British 
flag vessels which were subject to restrictions under British law did not 
establish market value, which must consider prices in free markets. The 
court held also that the dispute over title at the time of requisitioning which 
adversely affected market value at that time did not affect its value to the 
United States. Accordingly, the court fixed a value between what the 
vessel was worth to the United States and what the owners could have 
gotten for it. Estonian State Cargo & Passenger S.S. Line v. United 
States, 139 F. Supp. 762 (Ct. Cls., April 3, 1956, Whitaker, J.). 


National defense—detention of Finnish vessels in wartime—lack of 
equitable grounds for recovery 


This is a Congressional reference case under 28 U.S.C. 1492 and 2509 to 
determine whether there are legal or equitable grounds for compensating 
the owners of certain Finnish vessels detained by the United States be 


ly 


th 
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tween March 18 and November 26, 1918. In previous litigation, the Court 
of Claims had decided there was no legal basis for the claims. J. A. 
Zachariassen & Co. v. U. S8., 94 Ct. Cl. 315, certiorari denied, 315 U.S. 815. 
The court held that no new evidence had been produced and that the 
previous decision was res adjudicata as to legal liability, but it could 
consider whether the plaintiffs had equitable claims. The ground for 
detention of the vessels was suspicion as to the political reliability of the 
crews. Although this suspicion was later held to be unfounded, the court 
held that since reasonable grounds existed for the suspicion under the 
circumstances, the owners were not equitably entitled to compensation for 
the detention. The court held further that the purpose of the detention 
was not to compel the owners to charter them to the United States. In 
conclusion, the court found no equitable claim in the delay in determina- 
tion under wartime conditions. J. A. Zachariassen & Co., et al. v. United 
States, 141 F. Supp. 908 (Ct. Cls., June 5, 1956, Littleton, J.). 


Sinking by enemy submarine outside of 3-mile limit but over conti- 
nental shelf—effect of Truman Proclamation 


Congressional reference case in which plaintiffs Matson and Union Oil 
Company of California seek to recover from the United States for loss of 
two merchant vessels sunk by enemy submarines after Pearl Harbor. 
Union’s vessel was sunk off the coast of California outside the three-mile 
limit but while over the continental shelf. Union contended, inter alia, 
that its vessel was ‘‘property situated in the United States’’ within the 
meaning of Section 5g of the Reconstruction Finance Corporation Act,’ or 
within a place ‘‘as may be determined by the President to be under the 
dominion and control of the United States’’ under said section, on the 
ground the Truman Proclamation of September 28, 1945,? on the Conti- 
nental Shelf brought the ship within the quoted statutory language. The 
court said in part: 

Union’s contention is not well founded. Vessels on the high seas 
are not within the United States and while on the high seas are not in 
a place under the dominion and control of the United States. The 
Presidential Proclamation specifically stated: ‘‘The character as high 
seas of the waters above the continental shelf and the right to their 
free and unimpeded navigation are in no way thus affected.’’ Fur- 
ther, the Presidential Proclamation was after the Montebello was sunk, 
and the terms of the Proclamation indicate it was prospective only. 
Matson Navigation Company v. United States, 141 F.Supp. 929 (Ct. Cls., 
June 5, 1956, Laramore, J.). 


AmERICAN Cases ON ENEMY PROPERTY AND TRADING WITH THE ENEMY 


Hansen v. Brownell,’ 234 F. 2d 60 (Dist. Col. Ct., May 10, 1956) ; Bautel 
V. Brownell, 234 F.2d 692 (Dist. Col. Ct., June 7, 1956) ; Diz v. Brownell, 
156 Stat. 174. 


259 Stat. 884; 40 A.J.LL. Supp. 45 (1946). 
* Decision below noted in 50 A.J.I.L. 439 (1956). 
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141 F.Supp, 789 (E.D.N.Y., May 8, 22, 1956); In re James’ Estate, 152 
N.Y.S. 2d 891 (Surrogate, N.Y. City, June 6, 1956); Von Opel v. Von 
Opel, 154 N.Y.S. 2d 616 (S.Ct., N.Y. City, Aug. 1, 1956); Brownell v. 
Union and New Haven Trust Co., 124 A.2d 901 (Sup.Ct. Errors, Conn., 
July 24, 1956). 


AMERICAN CASES ON NATIONALITY 


Deportation. Lizos v. Landon, 235 F.2d 581 (9th Circuit, 1956) ; 
Hiroichi Hamasaki v. Brownell, 235 F.2d 536 (D.C. Cireuit, 1956) ; U. S. ex 
rel. Arramovich v. Lehmann, 235 F.2d 260 (6th Circuit, 1956); Rabang 
v. Boyd, 235 F.2d 904 (9th Cireuit, 1956); U. S. ex rel. Fong Foo v. 
Shaughnessy, 234 F.2d 715 (2nd Cireuit, 1956); U. S. ex rel. Piscione v. 
Lehmann, 234 F.2d 811 (6th Cireuit, 1956). 

Citizenship. In re Naturalization of Cuozzo, 235 F.2d 184 (3rd Circuit, 
1956) ; Ly Sher v. Dulles, 235 F.2d 606 (9th Circuit, 1956) ; Chow Sing v. 
Brownell, 235 F.2d 602 (9th Circuit, 1956) ; Lew Hsiang v. Brownell, 234 
F.2d 232 (7th Circuit, 1956); Wong Dick Wing v. Dulles, 140 F.Supp. 
261 (S.D.N.Y., 1956); Fantony v. Fantony, 122 A.2d 593 (N.J., 1956) ; 
Tijerina v. Brownell, 141 F.Supp. 266 (S.D.Tex., 1956). 

Ezpatriation. Stipa v. Dulles, 233 F.2d 551 (3rd Cireuit, 1956) ; 
Mitsugi Nishikawa v. Dulles, 235 F.2d 135 (9th Cireuit, 1956); Perez v. 
Brownell, 235 F.2d 364 (9th Circuit, 1956) ; Scibilia v. Dulles, 141 F.Supp. 
47 (E.D.N.Y., 1956). 

Denaturalization. U. 8. v. Chandler, 142 F.Supp. 557 (D.Md., 1956) ; 
U. 8. v. Costello, 142 F.Supp. 290 (S.D.N.Y., 1956) ; U. 8. v. Costello, 142 
F. Supp. 325 (S.D.N.Y., 1956). 

Naturalization. Petition of Matura, 142 F.Supp. 749 (S.D.N.Y., 1956) ; 
In re Petcheff’s Petition, 142 F.Supp. 494 (S.D.N.Y., 1956); U. 8. v. 
Marasilus, 142 F.Supp. 697 (W.D.Mich., 1956) ; In re Chan Chick Shick’s 
Petition, 142 F.Supp. 410 (S.D.N.Y., 1956); Kiviranta v. Brownell, 141 
F.Supp. 425 (D.C., 1956) ; Petition of Ferro, 141 F.Supp. 404 (M.D.Pa., 
1956) ; In re Fleischmann’s Petition, 141 F.Supp. 292 (S.D.N.Y., 1956) ; 
In re Schulz’ Petition, 121 A.2d 164 (Sup.Ct., Pa., March 13, 1956). 


Status of Baltic states—annexation—citizenship 


The Minister of the Interior of the Federal Republic of Germany in 4 
letter of August 3, 1951 (Reference 1435 A Ze.12.7), to the International 
Refugee Organization, Ludwigsburg Office, stated the following attitude of 
the German Federal Government in connection with the case of the status 
of citizenship of Mrs. Mathilde Zemgalis: 


It is the opinion of the Federal Government that the states of Latvia, 
Lithuania and Estonia are under military occupation (occupatw 
bellico). The annexation of those states by the USSR has not yet 
been recognized by the Federal Government . . . Consequently, 4 
change in the citizenship of the population of these states has not 
taken place and their Latvian citizenship continues to be in force . - - 
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The German Foreign Office in Bonn, in a letter to the Berlin Senator of 
Justice of April 29, 1953 (Reference 518-04/II 22020/53V.), made the 
following statement in connection with the restitution case of Weinmann v. 
Republic of Latvia: 

. . . The Federal Republic considers the Republic of Latvia as still 
existing since neither the former German Reich nor the Federal Re- 
public have recognized the annexation by the Soviet Union. The 
Western Powers, especially Great Britain and the USA, also are of the 
opinion that Latvia still exists as a state .. . 

Nore: Other decisions on this subject to the contrary are summarized in 


50 A.J.1.L. 441 (1956). 


International aviation—Warsaw Convention 


The 1929 Warsaw Convention on International Air Transport, 49 Stat. 
3000, provides in Article 26 that no action for delay shall lie against the 
carrier unless complaint is made within 14 days, ‘‘save in the case of fraud 
on his part.’’ In Air Algérie ec. Soc. Fuller Fréres, 1956 Recueils Dalloz 
et Sirey 372 (France, Cassation, Feb. 22, 1956), the court found a ease of 
“‘fraud’’ when fruit was accepted for international air shipment ‘‘with the 
least possible delay,’’ and the plane stopped at Paris overnight for alleged 
weather reasons, but it was shown that before taking off from Orange one 
of the pilots had said he ‘‘ would sleep that night at Paris.’’ In the absence 
of definition of ‘‘fraud’’ in the convention, the court interpreted it in 
accordance with French internal law to include any intentionally wrongful 
act (tout acte dolosif). 


Treaties in conflict with Constitution—Mezico 


In F. R. Conde v. Secretary of Foreign Relations, 120 Semanario Judicial 
1883 (March 13, 1950), the Mexican Supreme Court ruled that the Mexican 
Department of Foreign Relations could not hold a car, alleged to be plain- 
tiff’s, except on court order. The Department claimed that it was a stolen 
car brought from the United States, and held pursuant to the Treaty of 
Oct. 6, 1936, between the United States and Mexico for the Recovery of 
Stolen Motor Vehicles, 50 Stat. 1333. That treaty provides that on request 
of the United States Embassy, the Department of Foreign Relations ‘‘will 
use every proper means to bring about the detention of the alleged stolen 
or embezzled motor vehicles,’’ and, in ‘‘the absence of evidence conclusively 
controverting’’ proof presented by the Embassy, deliver the car to the 
Embassy’s agent. In view of the guaranty in the Mexican Constitution 
against deprivation of property and rights without judicial proceedings, 
the court held that the treaty itself must have meant judicial proceedings 
when it spoke of ‘‘every proper means.’’ If it had purported to permit 
the executive authorities to hold vehicles without judicial hearings, the 
treaty would violate the Constitution and thus be of no effect. This was 
clear, since under Article 113 of the Constitution, ‘‘The Constitution, the 
laws of the Congress . . . and all the treaties which are in accord with the 
same [Constitution] . Shall be the Supreme Law of all the Union.”’ 
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Belligerent occupation—effect of disregard of treaty 


In Cater v. Sutter, 45 Revue Critique de Droit International Privé 479 
(1956), the Austrian Supreme Court on July 20, 1955, refused to uphoid 
the validity of title to machinery confiscated during World War II by Ger- 
man authorities in occupation of a part of Yugoslavia annexed de facto to 
Germany. The court held that such ‘‘war measures’’ lacked extraterri- 
torial validity and so would be given no effect in Austria, which had not 
been a belligerent. Despite the purported wartime annexation, the terri- 
tory did not become a part of Germany. The court rejected the pur- 
chaser’s argument that international law, including the Hague Convention 
on Land Warfare, has obligatory effect only to the extent to which it is 
respected in fact, and that thus disregard by German authorities of the 
Hague Convention made it legally inoperative.* 


Export control measures—illegality and enforceability of contract— 
recognition of Indian law as defense 


In Regazonni v. K. C. Sethia (1944), Ltd.,? [1956] 1 Lloyd’s List LR. 
435 (C.A., April 26, 1956), the Court of Appeal affirmed the decision be- 
low and treated the contract for export of goods from India, via Europe, 
to South Africa, as unenforceable in English courts when both parties 
knew purpose to violate Indian law, and such law, providing for confisca- 
tion and penalties, was not a penal, revenue, confiscatory, or political law 
in the conflicts sense. 


ANGLO-ITALIAN CONCILIATION COMMISSION UNDER PEACE TREATY * 


Between June 29, 1951, and November 23, 1955, the Anglo-Italian Con- 
ciliation Commission, established under Article 83 ? of the Treaty of Peace 
with Italy, rendered decisions in 73 cases. The Italian member of the 
Commission was Antonio Sorrentino, Honorary Section President of the 
Council of State of Italy. The British member was Colonel G. G. Hanna- 
ford, First Secretary of the British Embassy at Rome and Juridical 
Attaché. In a number of cases, Dr. Plinio Bolla, former president of the 
Swiss Federal Tribunal, served as the third member. In one ease Pro- 
fessor José Caeiro da Matta of Portugal was the third member. It is 
understood that the decisions of this Commission have not yet beet 
published; they were seen in typed and mimeographed form through the 
courtesy of an official of the Department of State. 

By far the greater proportion of the decisions of the Commission deal 
briefly with questions of fact and valuation, from which little of general 
legal interest may be derived. A number merely confirm settlements 


1 See also cases decided by Austrian Supreme Court, Jan. 14, 1953, Feb. 3, 1954, and 
Sept. 14, 1955, 45 Revue Critique de Droit International Privé 258 (1956), concerning 
effects in Austria of Hungarian and Czechoslovak nationalization decrees. 

2 Decision below noted in 50 A.J.I.L. 686 (1956). 

1 With the assistance of Wm. W. Bishop, Jr. See digest of decisions of U. 
Italian Commission, 50 A.J.I.L. 150 (1956). 242 A.J.I.L. Supp. 47, 81 (1948). 
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agreed upon by the claimant and the Italian Government after the case 
was brought before the Commission, while one or two reject claims for lack 
of necessary proof. The following opinions appear to be those of most 
interest from the standpoint of general international law. 

Decision No. 1 of June 29, 1951, with Judge Bolla serving as the third 
member, held in favor of the British claimant company, Courtaulds, Ltd., 
in a claim concerning the proper exchange rate for payments of wartime 
dividends on stock owned by claimant in an Italian company. During 
the war dividends could not be paid to the British stockholder, but were 
held by Italian agencies. The financial agreement between the United 
Kingdom and Italy of April 17, 1947,° provided that Italy should under- 
take to pay debts due from Italy to persons in the United Kingdom in 
return for the release of property which the United Kingdom was entitled 
to hold pursuant to Article 79 of the Peace Treaty. This agreement pro- 
vided that the rate of exchange to be used in reckoning the amount payable 
should be that prevailing at the time when the debt became due. Italian 
efforts to use a later rate of exchange, less favorable to the claimant, were 
rejected by the Commission. 

Case No. 2, decided March 4, 1952, again with Dr. Bolla as the third 
member, related to a claim for compensation put forward by Mrs. Margaret 
Grant-Smith for the loss of her British yacht. This yacht was seized 
August 17, 1943, in a French port and brought to Italy. In 1948 the 
French Government asked the Italian Government to return the yacht, 
under the provisions of Article 75 of the Italian Peace Treaty dealing 
with restitution in specie of identifiable property which had been removed 
from the territory of any of the United Nations to Italy. No trace of the 
yacht could be found. Thereafter the British Government presented to 
the Italian Government an application by the owner of the yacht for its 
return or compensation. The Italian Government replied that since the 
yacht had been seized in the territory of France, one of the United 
Nations, only Article 75 was applicable and not Article 78;* Article 75 
gave no right to compensation. The Conciliation Commission ruled in 
favor of the British claimant, pointing out that Article 78 provided that 
Italy should pay compensation for United Nations property even if it had 
not been in Italy on June 10, 1940. That date was mentioned in para- 


‘Somewhat analogous to the agreements between the United States and Italy of 
August 14, 1947. Ibid. 146 ff. 

‘Art. 78, par. 1, reads: ‘‘In so far as Italy has not already done so, Italy shall 
restore all legal rights and interests in Italy of the United Nations and their nationals 
as they existed on June 10, 1940, and shall return all property in Italy of the United 
Nations and their nationals as it now exists.’’ 

Par. 4(a) of this article provides: ‘‘The Italian Government shall be responsible 
for the restoration to complete good order of the property returned to United Nations 
nationals under paragraph 1 of this Article. In cases where property can not be 
returned or where, as a result of the war, a United Nations national has suffered a 
loss by reason of injury or damage to property in Italy, he shall receive from the 
Italian Government compensation in lire to the extent of two-thirds of the sum neces- 


= at the date of payment, to purchase similar property or to make good the loss 
. . .”? 
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graph 1 of Article 78 only with respect to the restoration of legal rights and 
interests, and not in regard to Italy’s obligation in respect to restitution 
of property. There was no reason for distinguishing between property 
which had been in Italy on June 10, 1940, and property which came there 
later, particularly when one recalled that the Italian declaration of war 
on the Soviet Union and the United States took place in 1941. The 
Commission stated : 


‘ 


Nor can the inclusion of the words ‘‘in Italy’’, which occurs in the 
two parts of para. 1 of Art. 78, as also in the title of section I of part 
VII of the Treaty, be taken to exclude in the following paragraphs 
the fact that the Treaty puts Italy under an obligation with regard to 
property, existing originally outside Italy, as such property, having 
been brought to Italy before the treaty came into force, acquired the 
character of property ‘‘appartenant en Italie’’ to the United Nations 
or their nationals. 


Furthermore, paragraph 9(c) of Article 78° made it clear that this 
article covered vessels which ‘‘after they had been forcibly brought into 
Italian waters . . . ceased to be at the free disposal in Italy of the United 
Nations or their nationals, as a result of measures of control taken by the 
Italian authorities.’’ ° 

In Decision No. 21 of March 13, 1954, on the claim of Perey Currie,’ 
compensation was sought for damage to real property resulting from a 
1943 air raid, for damages due to lack of repair to this property while in 
the hands of the Italian government-appointed sequestrator, and for de- 
struction of a 1938 Fiat car which had been built in 1938 and had gone 
about 5000 kilometers when sequestrated in 1940. The Italian Govern- 
ment contended that it was not responsible for the result of the failure 
to repair, unless the sequestrator caused damage deliberately or by negli- 
gence, and not merely through inability to repair due to wartime conditions 
On this point, the Commission found against Italy, saying that Italy was 
responsible whether the sequestrator was able or unable to make arrange. 
ments for the needed repairs: 


If the situation was such as to prevent the sequestrator from being 
able to take in good time the necessary measures to prevent the 1D 
clemency of the weather increasing the initial damage caused by the 


or 


‘‘property’’ as used in the article, and 


5 Par. 9(¢) gave a general definition of 
added: ‘‘ Without prejudice to the generality of the foregoing provisions, the property 
of the United Nations and their nationals includes all seagoing and river vessels 


together with their gear and equipment, which were either owned by United Nation ! 
or their nationals, or registered in the territory of one of the United Nations, @ I 
sailed under the flag of one of the United Nations and which, after June 10, 19* 
while in Italian waters, or after they had been forcibly brought into Italian water 


either were placed under the control of the Italian authorities as enemy property © 
ceased to be at the free disposal in Italy of the United Nations or their nationals, as § 
result of measures of control taken by the Italian authorities in relation to the existent 
of a state of war between members of the United Nations and Germany.’’ 

6 Decisions 52 through 70, all decided Oct. 24, 1955, deal with the amount of ¢o® 
pensation for loss of, or injury to, British yachts in Italian waters. 
7 Judge Bolla serving as third member. 
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bombardment, then the Italian Government is responsible for such 
increase foreseeable and unavoidable just as in the ease of initial 
damage, in accordance with Article 78, paragraph 4, letter (a) of 
the Peace Treaty. The ‘‘loss suffered,’’ according to the terms of this 
provision, is not only that arising directly and immediately ‘‘as a 
result of injury or damage’’ but also that arising indirectly and 
subsequently as a result of the impossibility of arranging for the 
repairs to be carried out in good time; also in this case the link of 
causation exists between the ‘‘injury or damage’’ and the ‘‘loss 
suffered’’ that ceases only from the moment in which it would have 
been materially possible to take action with a view to preventing a 
further increase in the loss itself. 

If, on the other hand, there was nothing to prevent such action 
from being taken immediately after the bombardment, the seques- 
trator is at fault for having failed to do so and the responsibility for 
the damage caused by delay lies with the Italian Government, in 
accordance with Article 78, paragraph 4, letter (d).* 


Part of the compensation sought by claimant was to cover costs of re- 
storing to its normal condition the cellar which had been modified for an 
air raid shelter, and the attics which had been altered so as to decrease the 
risk of fire from incendiary bombs. Italy argued that these were not losses 
‘fas a result of the war,’’ within the decision of the Franco-Italian Com- 
mission in the Pertusola and Penarroye case, March 8, 1951. Declining to 
comment on the ease cited, the Commission found that there was no dis- 
crimination against United Nations nationals in the matter of these 
“measures adopted during the war’’ and hence no liability under Article 
78, paragraph 4(d). 

The claimant sought the amount necessary to restore the property ‘‘to 
a new and technically up-to-date condition, leaving aside its condition 
on June 10, 1940.’’ Instead, the Commission awarded ‘‘two thirds of the 
cost required to restore the buildings to the condition in which they would 
have been at the time of the hand-over if the damages by bombing had 
not happened, including in those damages the damages caused by the 
failure to effect the repairs in good time, and if the sequestrator had 
carried out normal maintenance. If such expenditure were to result in 
the improvement or increase in value of the buildings (as, for example, 
by the replacement of the destroyed or damaged sanitary installations by 
more up-to-date installations), this would justify a reduction equal to two 
thirds of the excess value, in order to avoid undue profit, which Article 
78, paragraph 4, letter (a) of the Peace Treaty certainly did not contem- 
plate.’” As for the apparent difference in the first two sentences of 
paragraph 4(a), the Commission said: 


True, paragraph 4a of Article 78 makes Italy responsible for the 
“restoration to complete good order’’ . . . of the property which is 


8 Par. 4(d) of Art. 78 reads: ‘‘The Italian Government shall grant United Nations 
nationals an indemnity in lire at the same rate as provided in sub-paragraph (a) above 
to compensate them for the loss or damage due to special measures applied to their 
Property during the war, and which were not applicable to Italian property. This 
sub-paragraph does not apply to a loss of profit.’’ 
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returned to citizens of the United Nations, in accordance with para- 
graph 1 of the Article. 

But this initial affirmation must be connected with the second sen- 
tence of paragraph 4a, and with paragraph 4d, which impose upon 
the Italian Government the obligation to make good only up to a limit 
of two thirds the losses sustained ‘‘as a result of injury or damage 
arising out of the application of discriminatory measures.’’ It cannot 
be admitted that the initial sentence of paragraph 4a was meant to 
lay down a liability and a full liability, on the part of Italy in respect 
of damages different from those contemplated under the said two 
special provisions, and particularly in respect of damage arising out 
of the passage of time and out of normal wear and tear during the war; 
as, in the latter hypothesis, the reasons for a limitation to two thirds 
would be far more cogent than in the qualified cases contemplated in 
the second sentence of paragraph 4, letter (a) and in paragraph 
4(d). The first sentence of paragraph 4, letter (a) can therefore 
only mean 
where the special conditions mentioned in the second sentence of 
paragraph 4a or in paragraph 4d do not occur, the restitution of 
the property must be made in complete good order, i.e. as though ar- 
rangements for its normal maintenance had been made during the 
period in which the owner was dispossessed of it— 
where the special conditions mentioned in the second sentence of 
paragraph 4a or in paragraph 4d do occur, the compensation of two 
thirds shall be calculated by taking into account that the property 
would have had to be restored, if restitution had been possible, to 
complete good order, i.e., as though arrangements for normal mainte- 
nance had been made during the period in which the owner had been 
dispossessed of it. 


Finally, with respect to the car, which had been reduced to scrap, the 
Commission rejected the Italian contention that the compensation should 
be two thirds of the value of a 1938 Fiat, and instead pointed out that the 
treaty required ‘‘not compensation equal to two thirds of what would have 
been the value of the returned property (if restitution had been possible), 
but two thirds of the sum necessary at the date of payment, to purchase 
an equivalent article.’’ This meant two thirds of the price of a two-year- 
old Fiat of kind most similar to the 1938 car in question, which had run 
about 5000 kilometers.® 

In Decision No. 22, of May 3, 1954, the Commission, Professor da Matta 
of Portugal serving as the third member, ruled by majority vote in favor of 
the Italian contention that it lacked competence to give a general opinion 
on the abstract question whether natural persons possessing British né 
tionality on the requisite dates should have the right to present claims, 


®In the Josiah Gibson claim, Decision No. 6, the Commission on April 14, 1953, 
rejected that part of a claim presented to cover loss of good will of a commercial 
business which came to an end when a British national doing business in Naples wa 
interned in a concentration camp. Apart from the abstract question of compensability 
of the loss of good will, the Commission found that ‘‘it is certain that the damage is 
not adduced as a direct consequence of a specific event of war or of measures adopted 
in respect of Mr. Gibson’s property; and therefore the liability of the Italian Gover™ 
ment does not exist, either under para. 4 a) or under para. 4 d) of Article 78 of the 
Peace Treaty.’’ 


ww 
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even though they also possessed Italian nationality. The British Govern- 
ment contended that such persons were entitled to claim under the treaty 
by reason of its specific language. Though the Italian Government re- 
plied that the Commission could not give any opinion on such a question 
except in a specific case, the British relied on the broad language of Article 
83, paragraph 2.*° In holding for the Italian contention, the Commission 
pointed to the need to interpret the treaty in accordance with general 
rules of interpretation. To determine the meaning of the treaty, one 
“must, as an essential element . .. have recourse to the determination 
of the ratio legis of the Treaty.’’ The Commission said: 


. . - After all it is always a question of a jurisdictional function. .. . 
Despite the designation of Conciliation Commissions (which is ac- 
ceptable when it is a question of the settlement of a dispute between 
a representative of the Government of the United Nation concerned 
and a representative of the Italian Government, being able to settle 
the disputes amicably), they are in cases like the present one, real 
arbitral tribunals. Affirmation which is more than ever evident in 
the case of the addition of a Third Member, when according to para- 
graph 6 of Article 83, the decision of the majority of the members 
of the Commission shall be the decision of the Commission and accepted 
by the Parties as definitive and binding. Which means that its mis- 
sion is not to decide along the lines of what it considers just and 
equitable but to determine the disputes according to the strict rules 
of law. ... 

The Conciliation Commission judges: it is not given to it to exceed 
the limits which the Peace Treaty assigns formally to its jurisdiction. 

If it is a question therefore, without any shadow of doubt, of the 
exercise of a jurisdictional function (an authentic interpretation 
would demand, as definition, the agreement of all the contracting 
parties), the authors (denying unanimously the admissibility of an 
unilateral interpretation, in the sense that they exclude the possibility 
of forcing one of the parties to accept an interpretation adopted by 
the other party) if it is the case, it is repeated, of a jurisdictional 
function, one can only conclude that the Commission must limit its 
activities to determining the disputes arising from claims presented 
according to the terms of Article 78 of the Peace Treaty, the under- 
standing of jurisdiction being the same in international and internal 
law. One cannot exceed the limits which the principles, the text and 
the spirit assign to the competence of the Commission. An interpre- 
tation according to which the Commission would also have the faculty 
to interpret the provisions of the Peace Treaty in an abstract and 
general manner, with obligatory effect for all future cases, would run 
the risk, because it is abusive, of ending in a judgment blemished by 


10 Art. 83, par. 1, provides for establishment of a Conciliation Commission to deal 
with ‘‘any disputes which may arise in giving effect to’’ specified articles of the 
Treaty. Par. 2 adds: ‘‘When any Conciliation Commission is established under para- 
staph 1 above, it shall have jurisdiction over all disputes which may thereafter arise 
between the United Nations concerned and Italy in the application or interpretation of 
Articles 75 and 78 and Annexes XIV, XV, XVI, and XVII, part B, of the present 
Treaty, and shall perform the functions attributed to it by those provisions.’’ Par. 6 
Provides: ‘The decision of the majority of the members of the Commission shall be 


me decision of the Commission, and shall be accepted by the parties as definitive and 
inding.’? 
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excess of power (it would create rules of law, which is not a jurisdic- 
tional function, but a legislative function), a very serious position in 
our ease precisely because, according to the provision of paragraph 6 
of Article 83 of the Peace Treaty, the decision is considered as defini- 
tive and binding. 


Even though the treaty did not specifically limit the competence of the 
Conciliation Commissions to econerete cases, it could only by express 
language have given the Commission ‘‘a jurisdiction which is not that 
which is generally attributed to Conciliation Commissions, and which does 
not come within their normal function.’’ The Commission added: 


There is no word in the Peace Treaty which can lead to the conclusion 
that the interpretation of a provision by a consultative opinion, comes 
within the function of the Conciliation Commission. . . . There is no 
indication of the acceptance of this doctrine in the cases—and they 
are very numerous—submitted to the consideration of the Arbitral 
Tribunals or of the Conciliation Commission. On the contrary, a 
Conciliation Commission would not know how to issue the requested 
opinion without infringing the well established principle of inter- 
national law according to which all judiciary procedure arising from 
a juridical question pending between States, calls for the consent of 
these States. 


The Commission concluded by pointing out that the provision empower- 
ing the Commission to determine its own procedure did not affect jurisdic- 
tion, and said: 


International Jurisprudence normally interprets the provisions of 
international treaties in a restrictive manner, as it considers them as 
limitations of the sovereignty of the State, by the application of the 
principle which submits to a restrictive interpretation the clauses 
which derogate from common law. 


Dissenting, the British member referred to the use of ‘‘test cases’’ and 
said that: 


without violating the acknowledged principles, nor any of the ac- 
cepted rules of international law, an interpretation of the status of per- 
sons possessing dual nationality given in relation to the provisions of 
the Peace Treaty ‘‘even in advance of a concrete case’’ could only help 
the cause of justice, without compromising the rights of the defendant 
state, and would in my opinion conform perfectly with the spirit and 
the letter of article 83 of the said Treaty. 


as 
the 
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BOOK REVIEWS AND NOTES 


Mezhdunarodnoe Pravo [International Law]. By V. I. Lisovsky. Kiev: 
Kiev State University, 1955. pp. 477. Appendix. 21 Rubles. 


Appearance of the first general textbook on international law since 
Stalin’s death is something of an event in the U.S.S.R. It is remarkable 
that it comes from the pen of a relatively unknown scholar and from Kiev 
rather than Moscow. If it can be accepted as representative of the post- 
Stalin line, it indicates that there has been little change of direction in 
international law as viewed by Soviet scholars since the beginning of the 
Khruschev policy of moderation. The spirit of Vyshinsky’s oratory still 
haunts the pages of this book in such passages as: 

The Imperialist bloe conducts a struggle against the sovereignty of 
other states, uses its diplomatic and consular apparatus for espionage 
and to direct the underground in the Peoples’ Democracies and in the 
U.S.S.R., rudely breaks international treaties, builds aggressive bloes 
of various types using them to conduct a reactionary policy against 
the U.S.S.R. and the countries of the Peoples’ Democracies. 

Kelsen, Verdross, Pitman Potter, Scelle and Lauterpacht are described 
as ‘‘minstrels of the American imperialists,’’ while Clyde Eagleton, James 
Brown Scott, Parry and Spykman are said to have borrowed the arguments 
and ideas of the German Fascists and to be trying to create a world state 
dominated by the U.S.A. The International Law Commission is presented 
as the arena of struggle between the camp of peace and democracy, led by 
the U.S.S.R., and the camp of war and lawlessness, led by the U.S.A. 

Most of the positions on specific issues are familiar to those who have 
followed earlier Soviet literature. For example, treaties are still heralded 
as the principal source of international law, but the author presents a 
surprise in saying that decisions of international organizations are today 
a source of law even for states not taking part directly in their adoption. 
One wonders whether this view would be held if the U.S.S.R. did not par- 
ticipate, and how it squares with the Soviet objection to the Security 
Council’s decision to enter the Korean conflict after the Soviet ‘‘walk-out.’’ 
There is no frank statement such as has appeared in an earlier text by 
Judge Kozhevnikov to the effect that the U.S.S.R. will pick and choose the 
norms it wishes to accept from the present body of international law, but 
this is the implication of the Ukrainian author. He says that pacta sunt 
servanda is supported as a principle of international law not because it is 
a juridical norm, but only because it is a logical premise for all co- 
ordination of law generally. The maxim will not require support of an 
‘“‘unequal’’ treaty, nor of one violating international law. There is no 
Suggestion that an international court should determine inequality or 
illegality. 

Theoretical problems are touched upon only lightly in contrast to their 
treatment in previous works by Korovin and Kozhevnikov. There is no 
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discussion of the question whether international law is bourgeois or so- 
cialist in character or an amalgam, or whether a new socialist international 
law is being born. The author sidesteps the whole philosophical argument 
of previous years as to whether form and content are indivisible, for he 
states, without any argument: 


In analyzing norms of international law one must distinguish the form 
from the substance of each norm. 


The Suez issue is anticipated by a section in which the author states 
that American monopolists bought the Vatican’s shares in the Canal 
Company in 1948 so as to be able to participate as shareholders in the 
affairs of the Canal. He proceeds to argue that American monopolies are 
trying to establish their control over the Suez Canal and to transform 
it into their base. The earth satellite issue is not treated at all, but in his 
discussion of airspace the author makes no claim to jurisdiction beyond 
a 75-kilometer limit. 

The United Nations Charter and the Statute of the International Court 
of Justice are printed in the Appendix, together with a bibliography of 
pre-revolutionary and Soviet works. This bibliography is selective. It 
omits Korovin’s much discussed early work, International Law of the 
Transitional Period, and it includes nothing by Eugene B. Pashukanis. 
The latter was declared an enemy of the people in 1937 and denounced 
in part for his work in international law. Pashukanis’ restoration to 
favor posthumously in September, 1956, may bring a return of his works 
to Soviet bibliographies and a return of his idea that international law is 
bourgeois in form, but useful to Soviet socialism and therefore to be sup- 
ported. The trend in this direction may have begun, if we are to believe 
reports that Judge Kozhevnikov told an audience of Japanese professors 
in August, 1956, that he had withdrawn from his earlier view that a social- 
ist international law was in process of development. 

JOHN N. Hazarp 


Die Sowjetische Zwélfmeilenzone in der Ostsee und die Freiheit des Meeres. 
By Hans-Albert Reinkemeyer. (Max Planck Institut fiir Auslandisches 
Offentliches Recht und Vélkerrecht. Beitrage zum Auslandischen Offent- 
lichen Recht und Vélkerrecht, Heft 30.) Cologne and Berlin: Carl 
Heymanns Verlag, 1955. pp. 175. Appendix. DM. 24.50. 


In this timely and competent study, the author analyzes and criticizes 
the Soviet claim to a 12-mile zone of territorial waters in the Baltic Sea. 
He reaches the conclusion that the claim is unfounded in international 
law. Although in his opinion there is no principle of general international 
law prescribing a uniform width of territorial waters, a state is not free 
to extend its sovereignty to waters beyond the limits previously established 
in the region concerned. To be valid, such an extension must be recognized 
by other states. In the Baltic, the generally recognized width of the 
territorial sea is 3 or 4 miles. In 1909, Russia introduced a 12-mile customs 
zone, but this was not a claim of sovereignty. During the Soviet period, 
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until World War II, Russian territorial waters in the Gulf of Finland—~— 
the only part of the Baltic then adjacent to Russian territory—were defined 
by a treaty with Finland as extending four miles from the coast. The 
Soviet ordinance of 1927, establishing generally a 12-mile zone, was by its 
own terms not applicable to waters the limits of which were governed by 
a treaty. It was only after the incorporation of the Baltic states during 
World War II that the Soviet Union began to claim a 12-mile zone in the 
Baltic. Since Sweden and Denmark have protested this claim,’ and the 
German Federal Republic has maintained silence, the claim cannot be re- 
garded as recognized. Furthermore, in the author’s opinion, ‘‘security’’ 
is not a sufficient ground for an extension of territorial waters in these 
circumstances. 

In the course of his study the author reviews concisely and skillfully 
such diverse matters as the general Soviet attitude toward international 
law, the development and the present state of the law of territorial waters 
and contiguous zones, the legal nature of Soviet claims, the meaning of 
the freedom of the seas, the continental shelf doctrine, the history of the 
attempts to treat the Baltic as a ‘‘closed sea,’’ and the evolution of the 
position of Russia and other Baltic countries with respect to the width of 
territorial waters. Not in consonance with the practice of some nations, 
including the United States, is the author’s apparent opinion that zones 
forbidden to merchant vessels may not be established in territorial waters 
(p. 37). An appendix contains excerpts from Soviet legislation and from 
the diplomatic correspondence between Sweden and the Soviet Union in 
1951. 

The book is essentially an able presentation and defense of a position 
very similar to that of the Scandinavian states with respect to the width 
of territorial waters in the Baltic and elsewhere. It is instructive to com- 
pare and contrast it with the Soviet position as presented by A. N. 
Nikolayev in a volume which apparently was not available to Mr. Reinke- 
meyer.” 


Ouiver J. Lissirzyn 


The Concept of War in Contemporary History and International Law. 
By Lothar Kotzsch. (No. XVII, Etudes d’Histoire Economique, Politi- 
que et Social.) Geneva: Librairie E. Droz, 1956. pp. 311. Bibliog- 
raphy. 


The book ‘‘starts from the premise that de facto war, i.e., war in the 
material sense, has been accorded its own status in international law”’ 
(p. 17); it concludes that the transposition of the social phenomenon 
‘‘war’’ into international law ‘‘has been expressed by the broadening of 
the state-of-war concept into a concept of war in the formal and material 
senses’’ (p. 297). The traditional state-of-war doctrine of the nineteenth 
century distinguished between war in the sense of international law and 
Sociological de facto war, called reprisal, intervention or police action ; 


18ee note by Gene Glenn on the Swedish-Soviet controversy, 50 A.J.I.L. 942 (1956). 
*See review in 49 A.J.I.L. 592 (1955). 
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the latter was not conceived as related to application of the laws of war. 
The recognition of material war in the province of international law has 
profoundly altered the legal approach to the concept of war, which can no 
longer be considered in abstracto because application of certain funda- 
mental laws of warfare have become independent of the consent of the 
belligerents. The dichotomy, war and measures short of war, has now 
become a trichotomy ; formal war, material war, and armed force short of 
war ; the last of these does not produce application of the rules of warfare. 
Finally, the attempt of erudite writers to confer arbitrary power on the 
United Nations Forces as to the application of the laws of war ‘‘in wars 
of sanction’’ bitterly failed, and the United Nations has rediscovered the 
utility and legal advantages of neutrality. The legal consequences of this 
differentiation were not made apparent for this reviewer. 

The book is a mine of information; it covers a wide range of topics 
and reflects wide reading; it brings in many cases and much information 
concerning the legal treatment of recent conflicts. It is well organized 
and gives thorough documentation. To anyone interested in the legal 
status of war, Mr. Kotzsch’s book should be very useful. 

CLYDE EAGLETON 


China and Soviet Russia. By Henry Wei. Princeton, N. J.: D. Van 
Nostrand Company, Inc., 1956. pp. xvi, 379. Index. $7.50. 


In this book there is presented an account not only of Chinese-Soviet 
Russian relations (which date only from 1917) but, briefly, of Russo- 
Chinese relations during the short period between the Chinese Revolution 
(1911) and the Russian Revolution (1917) and, extensively, of action and 
reaction in the Far East and in Europe and in the United States, with the 
Soviet Union in the middle position, China and Japan on the Eastern end, 
and Germany, Great Britain, France and the United States on the Western 
end. 

The author is a Chinese. He has lived in the United States long 
enough to have become thoroughly familiar with American ways, methods 
and processes—in academic and in other contexts. He is one of the many 
who have had graduate training in the field of international relations under 
Professor Quincy Wright at the University of Chicago. 

In the introduction, Professor Wright quotes from an address by Dr. Hu 
Shih wherein that truly learned and thoughtful scholar and diplomatist 


declared six years ago that ‘‘China’s woe began ... when she was 
invited by the United States Government to sign the Declaration of the 
United Nations... .’’ That statement referred, of course, as is shown 


in the context, to a woe which has befallen China—and the United 
States—during recent years. But for the seed and the soil whence has 
come this woe one must look back to the moment when, at the end of the 
fifteenth century, the Russians crossed the Urals eastward, and to the later 
but still long-ago moment when, in their conquering advance toward the 
Pacific, Russian forces began encroaching upon and seizing parts of the 
far-flung and amorphous domain of a state and rulers, China and the 
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Manchus, who were not prepared effectively to resist. However, in this 
book, Dr. Wei is dealing not with Tzarist Russia’s relations with the 
Chinese Empire but with Soviet Russia’s relations with the Republic of 
China. 

Speaking of the book itself, Dr. Wright poses several questions and 
affirms that Dr. Wei tells how things have happened rather than why, 
“lets the facts tell the story.’’ Dr. Wei, in his Preface, also poses several 
questions and declares: ‘‘This book endeavors to answer these questions’’ 
and ‘‘The viewpoints expressed in this work are governed by the data 
presented. These data are culled from a large variety of published 
sources.’’ (The extent and the character of these sources are indicated 
in the footnote references and in a well-ordered working bibliography.) 

In the text, Dr. Wei has achieved a comprehensive setting forth and 
tying together of essential facts, with an adherence to chronological se- 
quence and an objectivity as regards deductive interpretation which 
render the book as a whole a real contribution—reliable, readable and 
concise—toward knowledge and understanding of the policies, decisions, 
operations and eventuations whence have come the situation which now 
prevails in Soviet-Chinese relations, and of the problems with which the 
world is confronted by virtue of those developments. 

Most useful for the purposes of the general reader—and in some respects 
those of the specialist—are Professor Wright’s ‘‘Introduction,’’ the au- 
thor’s ‘‘Preface’’ and the author’s ‘‘Summation and Interpretation’’ 
(Chapter 15). Most valuable for particular purposes of the specialist are 
those chapters which deal with ‘‘China’s Accusation of the USSR in the 
United Nations’’ (Chapter 12) and with ‘‘The New Sino-Soviet Treaty and 
Agreements’’ (Chapter 13). Probably most interesting and instructive for 
American readers are the passages passim and the whole of Chapters 10 
and 11 which collectively tell the story of how it came about that in China 
the Nationalists were defeated, the Communists were victorious and the 
United States now has in the Far East a new, powerful and bitter enemy. 
Probably most replete with information new to Western readers is Chapter 
14 which deals with ‘‘Sino-Soviet Friendship and Cooperation.”’ 

A few ‘‘errors of imprecision’? may be regarded as adjectival rather 
than seriously substantive. For example: A statement that in April of 
1927 Chiang Kai-Shek ‘‘started his drastic campaign against Communists”’ 
(p. ix) should, for perspective, be preceded by mention of what the 
Communists had first done against Chiang. The statement that at Nan- 
king in that same year ‘‘British and American warships resorted to direct 
intervention and opened a barrage of gunfire on the city’’ (p. 66) is a 
reiteration of a long popular but distorted account: the simple facts are 
that a lawless unit of Chinese troops had entered Nanking and had killed 
several ‘‘foreigners’’; the remaining foreigners—men, women and chil- 
dren—had taken refuge in a compound on a hilltop inside the city and 
near to a segment of its wall; some of the troops were about to assault the 
compound ; the warships (destroyers) under reference laid down a barrage 
not of ‘‘gunfire on the city’’ but of pinpointed protective shelling around 
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the beleaguered compound. Better than to say, after mentioning Pearl 
Harbor, that ‘‘Soon afterwards the United States declared war on Japan,’’ 
would be to say that Japan declared war and the United States replied 
with a declaration that there existed between it and Japan a ‘‘state 
of war.’’ 

Among matters of which, in view of the wide range of the data pre- 
sented, there might have been but apparently is no mention are: The 
account given by Mr. Byrnes of the drafting by him and Mr. Cohen, the 
signing by President Truman, and delivery to the Soviet authorities of a 
formal invitation to the Soviet Union to enter the war against Japan; 
and the accounts variously given of the long withholding by the Soviet 
Government from its allies of information regarding the approaches made 
to it by the Japanese on the subject of negotiating toward bringing the 
war toanend. On the whole, though, there seems to be little of any conse- 
quence that the author has not mentioned in one way or another in the 
course of his full but concise narration. 

There are appended texts or parts of texts of documents chosen with 
unusually discriminatory respect for the principle of pertinency and real 
usefulness in relation to what precedes. And there is—as there should be 
with every such book but all too often is not—a good index. 

STaNnLeEY K. HornBeck 


How Communists Negotiate. By C. Turner Joy. With a Foreword by 
General Matthew B. Ridgway, U.S.A. (ret.). New York: Maemillan 
Co., 1955. pp. xiv, 178. $3.50. 

The United States in World Affairs 1953. Edited by Richard P. Stebbins, 
with the assistance of Grant S. McClellan. Introduction by Grayson 
Kirk. (Published for the Council on Foreign Relations.) New York: 
Harper & Brothers, 1955. pp. xii, 512. Index. $5.00. 


As Senior Delegate and Chief of the United Nations Command Delega- 
tion at Panmunjon, the late Admiral Joy had ample opportunity to observe 
Communist negotiation techniques. He describes them graphically in this 
small volume. According to his report, Communist negotiators pay much 
attention to the stage setting, with due regard, for instance, for maintain- 
ing face. They are selected carefully, with force of intellect the primary 
consideration, and reputation, rank, and position a secondary considera- 
tion. They ‘‘seek an agenda composed of conclusions favorable to their 
basic objective and create ‘incidents’ caleulated to provide them with 
negotiating advantages and propaganda’’ opportunities (p. 30). Their 
delaying techniques are assisted by the American concern for human 
suffering. Wearying tactics include the endless repetition of demands. 
The negotiators strive to reduce the effectiveness of armistice provisions 
for supervision and investigation and seek to secure a veto over all en- 
forcement action. Spurious issues are introduced and used as bargaining 
points. Truth is denied or distorted. Western concessions are regarded 
as a sign of weakness and invite pressure for more. Agreements that have 
been reached are denied without embarrassment. 
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Admiral Joy learned these lessons from bitter personal experience. 
But since Communist negotiation tactics are nothing new in the experience 
of American generals—for instance, in Berlin and Vienna—one wonders 
why he was not briefed on their peculiarities and warned in advance on 
what to expect. 

Admiral Joy’s quarrel, however, is not only with the Communist ne- 
gotiators in Korea. He is also very critical of ‘‘Washington’’ (which may 
be a reason why Senator William E. Jenner ‘‘encouraged’’ him to write 
this book (p. viii) )—its directives, mistakes, and especially ‘‘the failure 
to take punitive action against Red China’’ and the ‘‘restraints imposed 
upon the United Nations Command forces in Korea . . . [which] were 
not allowed to attack the enemy in the most effective manner nor with 
the most effective weapons’’ (pp. 163-165). As Admiral Joy saw it: 


It seemed to us that the United States Government did not know ex- 
actly what its political objectives in Korea were or should be. As a 
result, the United Nations Command delegation was constantly looking 
over its shoulders, fearing a new directive from afar which would re- 
quire action inconsistent with that currently being taken. . .. The 
principal reasons for seeking an armistice in Korea when and how we 
did will not bear critical examination. (pp. 173-175.) 


The author also discusses the prisoner-of-war issue on which he dis- 
agreed strongly with the United Nations Command. In his view, insisting 
on ‘‘voluntary repatriation cost us over a year of war, and cost our United 
Nations Command prisoners in Communist camps a year of captivity. 
The United Nations Command suffered at least 50,000 casualties in the 
continuing Korea war. ..’’ (p. 152). And he adds: ‘‘Whatever tem- 
porary loss of prestige in Asia Communism suffered from the results of 
‘voluntary repatriation’ has long since been overtaken by Communism’s 
subsequent victory in that area’’ (ibid.). He also feels that the Com- 
munists had some sound reason on their side when they ‘‘contended that 
the United Nations Command had no right to withold repatriation of cer- 
tain prisoners of war merely because these prisoners expressed opposition 
to being repatriated’’ (pp. 146-147). 

Admiral Joy’s anti-‘‘Washington”’ story must be respected for its 
forthrightness. It must also be examined carefully when the documents 
become available, so that we may have a well-rounded picture of the Korea 
Armistice situation. At least in part, it is still shrouded in mist. Some 
of the latter may have originated in Foggy Bottom, but, it would appear, 
it also came from both ends of Pennsylvania Avenue and from America’s 
restless Main Street as it approached and entered a presidential election 
year. 

In the 1953 volume of this standard annual résumé of the United States 
in world affairs, Mr. Stebbins deals in his lucid and objective way with 
the manifold events of the year which saw new men taking over both in 
the White House and the Kremlin, the end of the Korean War, the ouster 
of Mossadegh, the execution of Beria, the June 17 revolt in East Berlin, 
and Adenauer’s election triumph, as well as many other events and develop- 
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ments. There was also the inability of the West to arrive at a unified 
policy toward Communist China. At home it witnessed the ‘‘clean-up”’ 
of the State Department and Foreign Service, the McCarthy attacks on 
the United States information program in foreign countries, and the 
struggle over the Bricker Amendment. 

The appended Chronicle of World Events and Selected Bibliography 
are welcome, as is the careful documentation. 

JOHN Brown Mason 


Principes de Droit International Privé Applicables aux Actes Accomplis 
et aux Faits Commis @ Bord d’un Aéronef. By Flavio de Planta. 
Geneva: Librairie E. Droz, 1955. pp. 188. 


A transaction or an event with possible legal consequences takes place 
on board an aircraft. For choice-of-law purposes in private law, in what 
country should it be deemed to occur? This, in the broadest terms, is the 
problem to which Doctor de Planta addresses himself. Since there are 
but few statutory provisions and virtually no decided cases in point, the 
problem is discussed very largely in terms of principle and policy, with 
special reference to Swiss law. The main conclusions are as follows: 
(1) A transaction or event which occurs in an aircraft on the ground 
within the territory of a country should be deemed to take place in that 
country ; (2) with respect to aircraft in flight, the prevalent rule of positive 
law is that the transaction or event is deemed to take place in the country 
over which the aircraft is flying at the moment of the occurrence; but, in 
view of the increasing speed of flight and the consequent difficulty of 
determining the precise location of the aircraft at a particular time, the 
preferable rule, already incorporated in the legislation of a few states, is 
to regard the transaction or event as occurring in the country of the 
nationality of the aircraft. The author argues his position well, but 
fails to note the difficulty to which the solution proposed by him may give 
rise in the case of an aircraft having the nationality of a federal state 
(such as the United States or Canada) composed of entities with different 
private law systems. He seems to assume, moreover, that it is desirable 
to have a rigid rule, with no discretion left to the court to consider other 
factors. At the end of the book, the author appends, as an example of 
concrete application, a discussion of the effect of birth on board an aircraft 
on the nationality of the child. To an Anglo-American lawyer, who nor- 
mally regards nationality as a matter of public rather than private law, 
the example seems ill chosen. It is typical of the tendency of the author 
to ignore Anglo-American concepts and ways of thought. There is no 
mention, furthermore, of the possibility of dual nationality and of the 
application for certain purposes of the principle of effective nationality. 
Despite these and other limitations, the book merits the attention of all 
those who are interested in air law or in private international law. 


Outver J. LissirzyN 
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Constitutions of Nations. (2nd ed.) 3 vols. By Amos J. Peaslee. The 
Hague: Martinus Nijhoff, 1956. Vol. I: pp. xxvii, 896; Vol. Il: pp. xii, 
881; Vol. IIL: pp. xii, 919. Index. $22.50. 

International Governmental Organizations. 2 vols. By Amos J. Peaslee. 
The Hague: Martinus Nijhoff, 1956. pp. 1564. $15.00. 


The sets of books listed above grew out of the summer week-end visit 
in 1946 of a group of thinkers in the international law field to the summer 
home of Ambassador Amos J. Peaslee at Mantoloking, New Jersey. The 
group of visitors included Ralph G. Albrecht, George Agnew Chamberlain, 
Frederic R. Coudert, Willard B. Cowles, Wadsworth Cresse, Jr., John 
Erskine, George A. Finch, Christopher B. Garnett, John N. Hazard, 
Martin Hill, Manley O. Hudson, Wilfred Jenks, Alfred D. Lindley, 
Harold H. Martin, John J. MeCloy, Gerald J. McMahon, John W. Nason, 
Harold E. Stassen, Dorothy Stratton, Edgar Turlington, William Roy 
Vallanee, Sarah Wambaugh, and Thomas Raeburn White. 

Ambassador Peaslee is presently Deputy to Governor Harold E. Stassen, 
the Assistant to the President, for disarmament matters. He was formerly 
Ambassador of the United States of America to Australia. He is a well- 
known expert on international law, having been in the field since World 
War I. 

These two sets of volumes constitute important sources of materials for 
the future development of international law—especially the development 
of international law looking toward the peaceful settlement of international 
problems. 

The set, Constitutions of Nations, contains the basic constitutional writ- 
ings of some 89 nations. This is the second edition, the first having been 
published ten years ago. This edition contains the present constitutions 
of those many nations which underwent domination, liberation or upheaval 
following the close of World War II. 

The set, International Governmental Organizations, contains, for the first 
time, a compilation of the constitutional papers of some 119 international 
organizations. These latter papers include not only the basic charters 
of the international agencies, but also such important documents as the 
agreements between the agencies and the United Nations. The complete- 
ness of this set is marred by the absence of the Statute of the International 
Atomic Energy Agency, which was not put into final form and signed 
until October 26, 1956, after this set had been printed. 

It is indeed fortunate that these two collections have appeared at a time 
when there is so much interest in the peaceful solution of international 
difficulties. The Constitutions of Nations provides the basic materials for 
seeing that international problems are resolved to the greatest extent 
practicable within the normal legal procedures of the nations involved. 
Thus, when the new International Atomic Energy Agency has to consider 
the legal techniques to implement its inspection and control systems, this 
set will supply invaluable source materials for finding the techniques which 
will be common to the greatest number of nations, and for helping deter- 
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mine the variations required to fit these legal techniques into the legal 
system of the nation with least possible disruption. Indeed, a judicious 
use of the information in these volumes might go far to eliminate the fear 
of many nations that the new agency will unduly interfere with the 
“sovereign rights’’ of the nations. 

The International Governmental Organizations will be of great interest to 
that growing group of persons, both in government and in business, who 
have to deal with international agencies. It will also be of importance to 
those closely connected with the establishment of new international agen- 
cies, since it contains guideposts to many ideas already in use. 

Both collections represent a wealth of meticulous detailed work in find- 
ing, translating, printing, checking and analyzing the important documents. 
Altogether the 5 volumes constitute 4260 pages of precise collation. Both 
sets of papers follow the same format. There is an introduction by 
Ambassador Peaslee giving, in quantitative terms, summaries of the vari- 
ous provisions. In the set of Constitutions of Nations, for instance, at- 
tention is given to the number of different sources of power to enter into 
the constitutional document. The body of each set consists of the basic 
documents (in English) of the nations or international organizations in 
the alphabetical order of their names. Each set of documents is immedi- 
ately preceded by a summary of the important provisions and is followed 
by a helpful bibliography of publications discussing the constitutional 
documents. However, Constitutions of Nations has one additional feature: 
Ambassador Peaslee has carefully analyzed the important provisions of 
the various constitutions in tabular form for very easy study and com- 
parison. This is an extremely painstaking analysis in very readily un- 
derstandable form. Particular attention is also given to the number and 


kinds of clauses guaranteeing human rights. 
GEorRGE Norris, JR. 


Das Bonner Grundgesetz. By Hermann von Mangoldt. Second revised 
edition by Friedrich Klein. Part I. Berlin and Frankfurt/Main: Ver- 
lag Franz Vahlen, 1955. pp. xii, 352. DM. 24.00. 

Vélkerrechtliche und Staatsrechtliche Abhandlungen. Cari Bilfinger 
gewidmet zum 75. Geburtstag am 21. Januar 1954. By Georg Schreiber 
and Hermann Mosler. (Max Planck Institut fiir Auslaindisches Offent- 
liches Recht und Vélkerrecht. Beitriige zum Auslandischen Offentlichen 
Recht und Vélkerrecht, Heft 29.) Cologne and Berlin: Carl Heymanns 
Verlag, 1954. pp. viii, 557. 

A standard work on constitutional law in the German Federal Republic 
by the late Professor Hermann von Mangoldt is being revised by the well- 
known jurist, Professor Friedrich Klein of the University of Miinster. 
Its Part I—three more parts will be published later—discusses the historical 
background of the Bonn Basie Law, the principles and problems of its 
interpretation, and its relations to Allied Occupation Law (pp. 12-16, 140- 
144). In the examination of its structure and style, the author refers 
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with apparent approval to another writer’s characterization of the Bis- 

marck Constitution of 1871 as a ‘‘diplomatic document,’’ the Weimar 
Constitution of 1919 as a ‘‘combination of popular catechism and consti- 
tutional law,’’ and the Bonn Basie Law of 1949 as a ‘‘piece of artful 
juristic architecture.’’ Though the result of the ‘‘industrious efforts of 
lawyers’’ (p. 17), the document is not free from stylistic flaws, gram- 
matical faults, textual awkwardness, and passages difficult to fathom. It 
has also been criticized repeatedly for its tendency to ‘‘regulate’’ too many 
different things instead of leaving them to constitutional development. 
The larger part of the book, however, is devoted to what has been called 
the ‘‘showpiece’’ of the Constitution—its Articles 1 to 11 dealing with the 
Basic Rights (and duties) of German citizens. Professor Klein deals 
with the subject at great length (pp. 51-352), with scholarly competence 
and careful documentation. However, only a few non-German authors 
are cited—none at all on Occupation Law, which certainly has been ex- 
amined carefully by scholars in several countries. A similar comment can 
be made on the sections on Human Rights (pp. 55-56, 97-100, 155-158), 
where, for instance, ‘‘E. H. Carr, Benedetto Croce, Mahatma Gandhi, 
Harold J. Laski, S. de Madariaga, Jacques Maritain [and] Quincy Wright”’ 
(p. 57) are referred to without specific mention of any of their pertinent 
writings, except for one article. 

Article 25 of the Bonn Constitution which deals with the status of 
international law in the Federal Republic will be included in a forthcoming 
Part of this book (p. 144). 

The nineteen contributions in the Festschrift for the Director of the 
Max Planck (formerly Kaiser Wilhelm) Institute for Public Foreign and 
International Law during ten post-World War II years, reflect Professor 
Bilfinger’s lifetime interests in the fields of federalism, law and politics, 
and international law. They fall into the same categories. Topically, 
they range from questions of ‘‘Self-Government Rights of Local Com- 
munities’’ (Karl Joseph Partsch) under the Bonn Constitution and ‘‘Inter- 
national Relations between Universities in the Later Middle Ages’’ (An- 
neliese Maier), to ‘‘The Expulsion [of foreigners] from the Federal Re- 
public’’ (Walter Jellinek), ‘‘ Historical Plans for European Constitutions’’ 
(Ellinor von Puttkammer), ‘‘Foreign Policy Determination in the Con- 
stitutional System of the Federal Republic’? (Hermann Mosler), ‘‘ Church 
Law and Church History’’ with special reference to international law 
(Georg Schreiber), ‘‘The Duty of the Federal Government to Keep the 
Bundesrat Informed’’ on the conduct of national affairs (Adolf Schiile), 
to “‘Historical Research and Thinking in International Law’’ (Arthur 
Wegner), ‘‘ What Is Positive International Law?’’ (Helmut Strebel), ‘‘The 
Status of non-Members of the United Nations’’ (Ulrich Scheuner), ‘‘The 
International Status of Jerusalem’’ (Giinther Weiss), comments on ‘‘The 
Draft of a Treaty on the Constitution of the European Community”’ 
(Hans-Joachim von Merkatz), ‘‘The Struggle over the Bricker Amend- 
ment’? (Erich Kraske), and others. These articles testify to the wide 
range of scholarly interests among the members and friends of the famous 
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Institute founded by Viktor Bruns, and are in line with its international 
Many readers will be especially interested in the article ‘‘ Doc- 


(Erich Pietsch), which deals with the ever 


standing. 
umentation and Scholarship’’ 
increasing difficulty of keeping up with new publications, with the implied 
danger of having to look up so many references that time gets short for the 


The author has specialized for some time in examining the 
Tens of 


actual writing. 
future possibilities of applying mechanized methods to research. 
thousands of new books and 3,000,000 articles in 30,000 professional jour- 
Judging by the silence of the writer 


nals each year are hard to cope with. 
on this point, research in international law and relations seems to be less 
subject to mechanical progress than chemistry, which is endowed with 


larger funds anyway. 
JOHN Brown Mason 
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Convention (pp. 281-283), Otto C. Sommerich. 

AMERICAN PoLiTICAL ScIENCE Review, September, 1956 (Vol. 50, No. 3). Totali- 
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, September, 1956 (Vol. 5, No. 10). Schuldbewijs bij de Hague Rules (Proof of 
guilt under the Hague Rules) (pp. 193-198), H. M. Vrijheid, Jr. 

BIJBLAD BIJ DE INDUSTRIELE E1ceNpoM (The Hague), June 15, 1956 (Vol. 24, No. 6). 
Internationale samenwerking op het gebied van de industriéle eigendom na de tweede 
wereldoorlog (International co-operation in the field of industrial property after the 
second World War) (pp. 70-74), C. J. de Haan. 

, July 16, 1956 (Vol. 24, No. 7). Verslag van het Congress der A.I.P.P.I. te 
Washington in 1956 (Report on the Congress of the ‘‘ Association Internationale pour la 
protection de la propriété industrielle’? in Washington, D. C. in 1956) (pp. 85-91), 
J. J. de Reede. 

, August/September 15, 1956 (Vol. 24, Nos. 8/9). Scope of protection of famous 
trademarks (pp. 96-99), G. H. C. Bodenhausen. 

THE BuLueTIN (Bonn), September 13, 1956 (Vol. 4, No. 37). Memorandum by the 
Federal Government on the Re-establishment of German Unity, Sept. 2, 1956—Summary 
(pp. 1-3, 8). 

——, October 4, 1956 (Vol. 4, No. 40). New Impetus for European Idea (pp. 1-2, 
7-8), Konrad Adenauer. 

, October 25, 1956 (Vol. 4, No. 43). Faith in Our Allies (pp. 1-3), Konrad 
Adenauer. 

, November 15, 1956 (Vol. 4, No. 46). Freedom in Jeopardy (pp. 1, 6-8); 
Konrad Adenauer. 

, November 22, 1956 (Vol. 4, No. 47). Peace through Moral Solidarity (pp. 1, 
3), Walter Hallstein. 

CotumsBia Law Review, November, 1956 (Vol. 56, No. 7). ‘‘ Public Policy’’ in the 
Conflict of Laws (vv. 969-1016), Monrad G. Paulsen and Michael I. Sovern. 


148 


8 

t 

P 

(] 

RB 

in, 

19, 
(p 

Mo 
Fo 
Pet 
En 
G 
Pro 
Hen 

Pye; 

On t} 
Gy 
Ter, 
Wilh 
Ha 
ment 


1957 | PERIODICAL LITERATURE OF INTERNATIONAL LAW 149 


La ComuNITA INTERNAZIONALE, July, 1956 (Vol. 11, No. 3). La Comunita Europea 
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Bundesregierung vom 2. September 1956 (pp. 9203-9212), Achim von Winterfeld; Die 
Taitigkeit des Stindigen Riistungsausschusses und des Riistungskontrollamtes der West- 
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Foreign Service (pp. 21, 44-45), Lt. Gen. Vernon E. Megee; Drums, Sabers and 
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INTERNATIONAL LaBouR Review, September, 1956 (Vol. 74, No. 3). International 
Movements of Capital and Labour since 1945 (pp. 225-238), Brinley Thomas. 

, October, 1956 (Vol. 74, No. 4). The Thirty-Ninth Session of the International 
Labour Conference, Geneva, June, 1956 (pp. 315-344). 

INTERNATIONAL ORGANIZATION, August, 1956 (Vol. 10, No. 3). The Role of Interna 
tional Organization: Limits and Possibilities (pp. 357-372), Stanley Hoffmann; Pan 
Americanism and Regionalism: A Mexican View (pp. 373-389), Jorge Castafieda; 
Denmark and NATO: The Problem of a Small State in a Collective Security System 
(pp. 390-401), Joe R. Wilkinson; Recent Contributions to the Field (pp. 402-420), 
Richard W. Van Wagenen. 

INTERNATIONAL RELATIONS, October, 1956 (Vol. 1, No. 6). Chaos or Law (pp. 
229-230); A Chance for Europe after Messina? (pp. 231-237, 250), E. Van Bogaert; 
The Arab-Asian Bloc (pp. 238-250), Mary Knatchbull Keynes; Determinist Theories 
in International Relations (pp. 251-258), P. D. Marchant; Some Reflections on Austrian 
Foreign Policy, 1945-55 (pp. 259-269), D. C. Watt. 

INTERNATIONALE SPECTATOR (The Hague), August 8, 1956 (Vol. 10, No. 15). Enkele 
aspecten van de Duitse herstelbetalingen (Some Aspects of the German Reparation 
Payments) (pp. 415-436), G. M. Verrijn Stuart. 

ITALIAN AFFaiIRS, September, 1956 (Vol. 5, No. 5). Italy’s Place among the 
Nations (pp. 1369-1378). 

JAHRBUCH FUR INTERNATIONALES RECHT, 1955 (Vol. 6). Meeresfreiheit und Schelf- 
proklamationen (pp. 7-99), Viktor Béhmert; Juristische Betrachtungen zur Triester 
Frage (pp. 100-119), Manlio Udina; Verfahren zur Revision der Satzung der Vereinten 
Nationen (pp. 120-138), Branimir M. Jankovic; Die Rechtsgrundlagen der Wirtschafts 
hilfe der Vereinigten Staaten von Amerika fiir die Bundesrepublik und Berlin (pp. 139- 
166), Wolfgang Goedecke; Le Pacte du Sud-Est Asiatique (pp. 167-177), B. Boutros- 
Ghali; Aufrechnung und Widerklage im Volkerrecht (pp. 178-198), Hans W. Baade; 
Der nordische Rat, seine Organe, seine Funktionen und seine juristische Natur (pp. 
199-214), Heinrich Nagel; Zum Erfordernis der Gegenseitigkeit bei der Vollstreck- 
ung englischer Urteile in Deutschland (pp. 215-224), Ernst J. Cohn; Die Stellung 
fremder Funkstellen im Hoheitsgebiet eines anderen Landes auf Grund des Interna- 
tionalen Fernmeldevertrages (pp. 225-241), Ministerialdirektor Dr. Schuster and Min- 
isterialrat Dipl.-Ing. Pressler; Grundlagen des allgemeinen und regionalen Funkvertrags- 
rechts (pp. 242-253), Johann Joeden; Der Schutz der Kinder im Vélkerrecht (pp. 254- 
263), Hellmuth Hecker; Die Spaltungstheorie im Falle der Konfiskation von Aktion- 
Grsrechten (pp. 263-270), Ignaz Seidl-Hohenveldern; Zustéindigkeit zur Rundfunk- 
gesetzgebung (pp. 271-285), C. H. Ule; Urteil des Bundesverwaltungsgerichts (pp. 
286-291), Hans Schroder; Deutsche Hypotheken im internationalen Erbrecht (pp. 291- 
296), Hans W. Baade. 

JURIDICAL REvIEW, August, 1956 (Vol. 1 (new series), No. 2). Divine Justice and 
Human Justice (pp. 147-157), Giorgio Del Vecchio. 

MITTEILUNGEN DER DEUTSCHEN PATENTANWALTE, April, 1956 (Vol. 47, No. 4). 
Artikel 2 des Unionsvertrages [for the protection of industrial property] und die 
Gegenseitigkeitsklausel (pp. 65-67), Robert Koenigsberger. 

NEDERLANDS JURISTENBLAD (Zwolle), May 26, 1956 (Vol. 30, No. 21). De godsdienst- 
vrijheid in de conventie van Rome et het processieverbod (Religious liberty under the 
Rome Convention on Human Rights and the Netherlands prohibition of processions ) 
(pp. 441-449), F. H. van der Burg. 
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, August 18, 1956 (Vol. 30, No. 28). Misbruik van namen en emblemen van 
volkenrechtelijke organisaties (Misuse of names and emblems of agencies under public 
international law) (pp. 628-629), J. W. van der Zanden. 

, October 6, 1956 (Vol. 30, No. 34). Het Zeekanaal van Suez (The Maritime 
Canal of Suez) (pp. 761-770), J. W. van der Zanden; Het binnenkomen van vreemde 
militaire luchtvaartuigen in vredestijd (The entry of foreign military aircraft in time 
of peace) (pp. 771-777), W. P. Heere. 

NEDERLANDS TIJDSCHRIFT VOOR INTERNATIONAAL Recut, October, 1956 (Vol. 3, No. 
4). Quelques notes sur la Conférence de La Haye de droit international privé (pp. 
307-314), M. H. van Hoogstraten; The International Court of Justice—Admissibility of 
Hearings of Petitioners by the Committee on South West Africa (pp. 315-323), J. H. W. 
Verzijl; Les Fondements du Droit Parlementaire européen (pp. 324-341), M. Van der 
Goes van Naters; Les Limitations ratione temporis dans l’Application de la Clause 
Facultative (pp. 342-354), J. G. Sauveplanne; Resistance Movements in Occupied 
Territory (pp. 355-384), W. J. Ford. 

NorDISK TIDSSKRIFT FOR INTERNATIONAL RET 0G Jus GENTIUM, 1956 (Vol. 26, No. 
1). Den Sovjetiska Uppfattningen om Folkratten (pp. 3-11), Tauno Suontausta; 
Antarktis’ Rettslige og Politiske Stilling (pp. 12-24), Frode Nilsen; The Korean 
Question and the United Nations (pp. 25-36), D. H. N. Johnson; Gjensyn med Ihlen 
erklaeringen (pp. 37-47), Edvard Hambro; Bjergning af Vrag fra Havbunden (pp. 48- 
67), Carl Aage Ngrgaard. 

OSTERREICHISCHE ZEITSCHRIFT FUR OFFENTLICHES ReEcHT, June, 1956 (Vol. 7, 
No. 3). Le Cachemire: Aspect juridique du conflit Indo-Pakistanais (pp. 296-308), 
C. H. Alexandrowicz-Alexander; Der védlkerrechtliche Begriff der Regierung (pp. 309- 
319), Helmut Strebel; Zum vélkerrechtlichen Status der Himalaya-Staaten (pp. 320- 
334), Fritz Bleiber; Internationale Organisationen als Handlungseinheiten in der 
Volkerrechtsgemeinschaft (pp. 335-372), Karl Zemanek. 

OsteuROPA-REcHT, October, 1956 (Vol. 2, No. 2). Die deutschen Altvermdgen in den 
Staaten Osteuropas als objekt sowjetischer Reparationspolitik (pp. 256-273), Ehren- 
fried Schiitte; Der sowjetische Begriff der Aggression (pp. 274-285), Lothar Schultz; 
Sowjetunion und Genfer Kriegsgefangenen-Konvention von 1949 (pp. 286-294), Andreas 
Brockhaus; Der Warschauer Juristenkongress 1955 (pp. 297-298), Curt Poralla. 

UNIVERSITY OF PENNSYLVANIA Law REVIEW, May, 1956 (Vol. 104, No. 7). Civil 
Law Influences on the Common Law—Some Reflections on ‘‘Comparative’’ and ‘‘Con- 
trastive’’ Law (pp. 887-926), Jerome Frank. 

, June, 1956 (Vol. 104, No. 8). The Copyright Law 
1063), Herman Finklestein. 

Po.titica INTERNACIONAL, January-March, 1956 (No. 25). La independencia de 

Marruecos (pp. 9-25), José Maria Cordero Torres; De la guerra fria a la paz incémoda 
(pp. 27-35), Camilo Barcia Trelles; La Transcaucasia (pp. 37-58), Casimir Smogorzew- 
ski; Reflexiones sobre el problema de Argelia (pp. 59-73), Leandro Rubio Garcia; En 
Torno al Pacto de Bagdad (pp. 75-82), Alberto Pascual Villar; La Politica Inter- 
nacional en el Primer Trimestre de 1956 (pp. 85-91), Fernando Murillo Rubiera. 
, April-June, 1956 (No. 26). Una Nueva Etapa en el Proceso de la ‘‘Guerra 
Fria’’ (pp. 9-29), Camilo Barcia Trelles; Las Reformas Politicas del Sistema Repre- 
sentativo en la O.N.U. (pp. 31-51), Luis Gareia Arias; Algunas Consideraciones acerca 
de los Ultimos Cambios en la Conduccién Politica de la U.R.S.S. (pp. 53-65), Alberto 
Paleionelli; La Situacién de la Ucrania soviética en las Actuales Relaciones entre 
Oriente y Occidente (pp. 67-80), W. Markus; Egipto ante Europa, Israel y el Mundo 
Arabe (pp. 81-87), Gil Benumeya; La Politica Internacional en el segundo trimestre de 
1956 (pp. 91-98), Fernando Murillo Rubiera. 

Privny Opzor, 1956 (Vol. 39, No. 7). K vijvoju problému odzbrojenia po druhej 
svetovej vojne (pp. 420-432), Jan Tomko. 

REvista DE DerecHo y Crencras Po.iTicas (UNIVERSIDAD NACIONAL Mayor DE SAN 
Marcos), 1954 (Vol. 18, Nos. 1-3). Derechos de Autor (pp. 5-44), Manuel SAnchez 
Palacios. 
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REVISTA FACULTAD DE DERECHO (UNIVERSIDAD NACIONAL DE TUCUMAN), 1955 (No. 
12). Origen, Estructura y Caracteres de la Ciudad del Vaticano (pp. 97-118), Nazareno 
Roncella; Plataforma Continental (pp. 119-131), Roque Rail de Maj6; Nota sobre la 
Relacion Juridica Extranacional (pp. 155-167), Quintin Alfonsin; Reforma del Derecho 
Internacional Privado Argentino (pp. 169-213), Werner Goldschmidt; Sistema y Prin- 
cipios en el Derecho Internacional Privado (pp. 215-234), Werner Goldschmidt; As- 
pectos Juridicos de la Compra-Venta Internacional (pp. 245-315), Clive M. Schmitthoff. 

REVISTA PERUANA DE DERECHO INTERNACIONAL, January—December, 1955 (Vol. 15, 
Nos. 47-48). El Problema antdrtico en el Cuadrante Sudamericano (pp. 3-15), Gonzalo 
Fernaridez Puyé6; El Territorio del Estado (pp. 16-35), Rail Ferrero Rebagliati; 
Sociedad Peruana de Derecho Internacional (pp. 186-189). 

REVUE DE Droit INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
Sorrite), July-September, 1956 (Vol. 34, No. 3). Considérations sur l’Etat Actuel de 
la Codification du Droit Pénal International Matériel et Formel (pp. 243-263), Jean 
Graven; Origine et Conséquence de l’Anticolonialisme (pp. 264-265), Antoine Sottile; 
Le Sujet passif de la Responsabilité et la Capacité d’étre Demandeur en Droit Inter- 
national (pp. 266-279), Garcia Amador; L’O.N.U. a-t-elle le Droit de Posséder des 
Navires? (pp. 280-281), Antoine Sottile; La Crise du Communisme (pp. 282-284), 
René Payot; La Question de Chypre (pp. 285-287), Antoine Sottile; La Compétence de 
l’0.N.U. concernant la Question de Suez (pp. 288-290), Antoine Sottile. 

REVUE CRITIQUE DE Droit INTERNATIONAL Privé, July-September, 1956 (Vol. 45, 
No. 3). Le colloque des 20 et 21 mai 1955 sur la Codification du Droit International 
Privé Frangais (pp. 391-407), Pierre Louis-Lucas; Sécurité sociale et Droit Interna- 
tional Privé (pp. 409-460), Charles Freyria. 

REVUE GENERALE DE Droit INTERNATIONAL PuBLIc, April-June, 1956 (Vol. 60, No. 2). 
L’0.T.A.N.: Origines, Mécanisme, Nature (pp. 177-192), Marcel Sibert; Les Priviléges 
et Immunités des représentants des Etats auprés des Organisations Internationales (pp. 
193-237), Georges Perrin; L’Affaire Nottebohm (pp. 238-266), Paul De Visscher. 

REVUE HELLENIQUE DE Droit INTERNATIONAL, April—December, 1955 (Vol. 8, Nos. 
2-4). Agreements of States with Other Parties than States in International Relations 
(pp. 113-130), Wilhelm Wengler; Droit International Privé et Droit Inter-régional 
Privé (pp. 131-147), Gunther Beitzke; Grands et Petits Etats dans l’Organisation 
Internationale (pp. 148-152), Georges Ténékidés; Aftermath of Renvoi (pp. 153-169), 
Julian G. Verplaetse; La Convention Européenne d’Etablissement (pp. 170-185), 
Pierre Mamopoulos; L’O.N.U. et la Norme ‘‘ Pax est Servanda’’ (pp. 186-212), Dusan 
Sidjanski; ‘‘ Official Translations’’ of International Instruments (pp. 213-226), Solon 
Cleanthe Ivrakis; Industrial property and economic development (pp. 229-244), 
Stephen P. Ladas; Actual Problems of International Law. Character and Task of the 
Congresses of the AAA (pp. 245-251), D.S. Constantopoulos; ‘‘ Delicta Juris Gentium’’ 
(pp. 251-258), Phocion Papathanassiou; The Growth of a Textbook (pp. 259-262), 
Edvard Hambro; The Cyprus Issue in 1955 (pp. 263-269), Athos G. Tsoutsos. 

Revue INTERNATIONALE FRANCAISE DU Droit DES GENS, 1954 (Vol. 23). Michel 
Rostworowski, In Memoriam (pp. 5-8), Mare St. Korowicz; Les Limites a la 
Souveraineté de l’Etat en matiére d’Immigration et de Naturalisation (pp. 24-43), 
Walter Schatzel. 

SOVETSKOE GOSUDARSTVO I Pravo, 1956 (No. 3). K voprosu o roli narodnykh mass 
v razvitii mezhdunarodnogo prava (A Contribution to the Question of the Role of the 
Masses in the Development of International Law) (pp. 50-60), E. A. Korovin. 

, 1956 (No. 4). EK voprosu ob ogovorkakh v mezhdunarodnykh dogovorakh (A 
Contribution to the Question of Reservations to International Treaties) (pp. 97-100), 
V. N. Durdenevsky; Immunitet sotrudnikov mezhdunarodnykh organizatsti v sovremen- 
nom mezhdunarodnom prave (The Immunity of Employees of International Organiza- 
tions in Contemporary International Law) (pp. 116-121), O. V. Bogdanov. 

, 1956 (No. 5). Raspad sistemy kolonializma i ego vliyanie na mezhdunarodnoe 
pravo (The Disintegration of the Colonial System and Its Influence on International 
Law) (pp. 79-86), 8. V. Molodtsov; Raboty finskikh yuristov po mezhdunarodnomu 
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pravu (The Work of Finnish Jurists in International Law) (pp. 143-146), K. V. 
Malakhovsky and V. S. Nesterov. 

, 1956, (No. 6). K voprosu o subektakh mezhdunarodnogo prava (An Addition 
to the Question of Subjects of International Law) (pp. 92-101), L. A. Modzhoryan; 
Postoyannyi neitralitet, pravo na samooboronu i sistema regionalizma v svete Ustava 
OON (Perpetual Neutrality, the Right of Self-Defense and the Regional System in the 
Light of the U.N. Charter) (pp. 102-109), K. A. Bagmyan; Obsuzhdenie knigi V. I. 
Lisovskogo ‘‘Mezhdunarodnoe Pravo’’ (Discussion of V. I. Lisovsky’s book, ‘‘Inter- 
national Law’’) (pp. 121-124), V. 8. 

, 1956 (No. 7). Mirnoe sosushchestvovanie i mezhdunarodnoe pravo (Peaceful 
Co-existence and International Law) (pp. 3-13), G. I. Tunkin; Problema territorialnykh 
vod v praktike latinoamerikanskikh stran) (pp. 118-122), V. G. Spirin. 

SUDETEN BULLETIN, November, 1956 (Vol. 4, No. 11). The Fate of the Satellites— 
Europe’s Concern (pp. 113-115), Ewald Kriimmer; Self-Liberation for the Satellites? 
(pp. 119-120), H. F. March; The Polish Tragedy (pp. 120-121), Eduard Jennicke. 

UKRAINIAN REVIEW, September, 1956 (Vol. 3, No. 3). The Historical Necessity 
of the Dissolution of the Russian Empire (pp. 3-9), Niko Nakashidze; After the Fall 
of an Idol (pp. 10-15), Jaroslaw Stetzko; Khrushchov’s Policy (pp. 16-20), Stepan 
Bandera; National Communism as a Diagonal between East and West (pp. 61-64), 
D. Waltscheff. 

UniITED Nations REviIEw, September, 1956 (Vol. 3, No. 3). ICAO Assembly Assesses 
Future Air Problems (pp. 15-17), Edward Warner. 

, October, 1956 (Vol. 3, No. 4). Law of the Sea: International Conference 
proposed by Law Commission (pp. 35-41). 

WENDING, MAANDBLAD VOOR EVANGELIE EN CuLTUUR (The Hague), July/August, 
1956 (Vol. 11, Nos. 5/6). Waarheen Nieuw-Guinea? (Whither Netherlands New 
Guinea?) [from colonial into international sphere] (pp. 265-275), F. M. van Asbeck. 

WoRDENDE WERELD (The Hague), May, 1956 (Vol. 8, No. 5). Nederland en de 
rechtsmacht van het Internationale Gerechtshof (The Netherlands and the Jurisdiction 
of the International Court of Justice) (p. 4), J. W. van der Zanden. 

October, 1956 (Vol. 8, No. 10). Nederland en de rechtsmacht van het Inter- 
nationale Gerechtshof (The Netherlands and the Jurisdiction of the International Court 
of Justice) (p. 4), J. W. van der Zanden. 

Worutp Arrairs, Fall, 1956 (Vol. 119, No. 3). Background of Suez (pp. 72-73); 
Communist Intentions and National Security Policy (pp. 77-80), James A. Huston; 
Federation of the British Caribbean (pp. 80-82), Frederic W. Ganzert. 

, Winter, 1956 (Vol. 119, No. 4). Communism: National and International 
(pp. 99-101), Joseph F. Thorning; U. S. Information Agency (pp. 101-103), Abbott 
Washburn; United States Foreign Policy in Africa (pp. 106-108), George V. Allen; 
NATO in Growth—An Example in Education (pp. 109-111), Ralph C. M. Flynt. 

Yate Law Journat, July, 1956 (Vol. 65, No. 8). Conflicts on an Unruly Horse: 
Reciprocal Claims and Tolerances in Interstate and International Law (pp. 1087-1157), 
Nicholas deBelleville Katzenbach. 

, November, 1956 (Vol. 66, No. 1). Interstate Rendition: Executive Practices 
and the Effects of Discretion (pp. 97-120). 

ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT, August, 
1956 (Vol. 17, No. 2). Dissenting and Individual Opinions in the International Court 
of Justice (pp. 229-248), Edvard Hambro; La Réforme 1955 du Tribunal Administratif 
des Nations Unies (pp. 249-310), Georges Langrod. 

ZeIrscHRirt Fir Lurrrecnt, October, 1956 (Vol. 5, No. 4). Organisation und 
Entwicklung der internationalen Arbeit im Bereich des Luft-Privatrechts (pp. 233-245), 
Edvin Alten; Rechtsnormenkonflikte zwischen dem Warschauer Abkommen und dem 
Haager Protokoll (pp. 246-256), R. H. Mankiewicz. 
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UNITED NATIONS 
REPORT OF THE INTERNATIONAL LAW COMMISSION 
COVERING THE WORK OF ITS EIGHTH SESSION, APRIL 23-JULY 4, 1956* 
CHAPTER I 


ORGANIZATION OF THE SESSION 


1. The International Law Commission, established in pursuance of 
General Assembly resolution 174 (II) of 21 November 1947, and in ac- 
cordance with the statute of the Commission annexed thereto, held its 
eighth session at the European Office of the United Nations, Geneva, 
Switzerland, from 23 April to 4 July 1956. The work of the Commission 
during the session is related in the present report. Chapter II of the 
report contains the Commission’s final report on the law of the sea, as 
requested in General Assembly resolution 899 (IX), Chapter III consists 
of progress reports on the work on the subjects of Law of treaties, State 
responsibility and Consular intercourse and immunities, while Chapter 
IV deals with questions relating to the statute of the Commission and with 
administrative matters. 


I. MEMBERSHIP AND ATTENDANCE 


2. The Commission consists of the following members, which [sic] were 
all present at the session: 


Name Nationality 

Mr. Gilberto Amado Brazil 

Mr. Douglas L. Edmonds United States of America 

Sir Gerald Fitzmaurice United Kingdom of 
Great Britain and Northern 
Ireland 

Mr. J. P. A. Francois Netherlands 

Mr. F. V. Gareia Amador Cuba 

Mr. Shuhsi Hsu China 

Faris Bey el-Khouri Syria 


* U.N. General Assembly, 11th Sess., Official Records, Supp. No. 9 (A/3159). For 
reports of the International Law Commission covering its preceding seven sessions, 
see Supplements to this JouRNAL, Vol. 44 (1950), pp. 1, 105 (1st and 2nd Sess.) ; Vol. 
45 (1951), p. 103 (3rd Sess.) ; Vol. 47 (1953), p. 1 (4th Sess.); Vol. 48 (1954), p. 1 
(5th Sess.) ; Vol. 49 (1955), p. 1 (6th Sess.) ; and Official Documents, Vol. 50 (1956), 
p- 190 (7th Sess.). 
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Name Nationality 

Mr. S. B. Krylov Union of Soviet Socialist Re- 
publies 

Mr. L. Padilla-Nervo Mexico 

Mr. Radhabinod Pal India 

Mr. Carlos Salamanca Bolivia 

Mr. A. E. F. Sandstrém Sweden 

Mr. Georges Scelle France 

Mr. Jean Spiropoulos Greece 

Mr. Jaroslav Zourek Czechoslovakia 


II, OFFICERS 


3. At its meetings on 24 and 25 April 1956, the Commission elected the 
following officers : 

Chairman: Mr. F. V. Garcia Amador ; 

First Vice-Chairman: Mr. Jaroslav Zourek ; 

Second Vice-Chairman: Mr. Douglas L. Edmonds; 

Rapporteur: Mr. J. P. A. Frangois. 

4. Mr. Yuen-li Liang, Director of the Codification Division of the Office 
of Legal Affairs, represented the Secretary-General and acted as Secretary 
of the Commission. 


Ill. AGENDA 


5. The Commission adopted an agenda for the eighth session consisting 
of the following items: 


1. Régime of the high seas. 

2. Régime of the territorial sea. 

3. Law of treaties. 

4. Diplomatic intercourse and immunities. 

». Consular intercourse and immunities. 

6. State responsibility. 

i. Arbitral procedure: General Assembly resolution 959 (X 

5. Question of amending Article 11 of the statute of the Commission: 
General Assembly resolution 986 (X). 

9. Publication of the documents of the Commission: General Assembly 
resolution 987 (X). 

10. Co-operation with inter-American bodies. 

ll. Date and place of the ninth session. 

12. Planning of future work of the Commission. 

13. Other business. 


6. In the course of the session, the Commission held fifty-one meetings. 
It considered all the items on the above agenda with the exception of 
Diplomatic intercourse and immunities (item 4) and Arbitral procedure 
(item 7), these latter subjects being postponed until its next session. 
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Cuapter II 
LAW OF THE SEA 
I. INTRODUCTION 


7. At its first session (1949), the International Law Commission drew 
up a provisional list of topics whose codification it considered necessary 
and feasible. Among the items in this list were the régime of the high 
seas and the régime of the territorial sea. The Commission included the 
régime of the high seas among the topics to be given priority and appointed 
Mr. J. P. A. Francois special rapporteur for it. Subsequently, at its 
third session (1951), in pursuance of a recommendation contained in Gen- 
eral Assembly resolution 374 (IV), the Commission decided to initiate work 
on the régime of the territorial sea and appointed Mr. Frangois special 
rapporteur for that topic as well. 


(a) REGIME OF THE HIGH SEAS 


8. At its second session (1950), the Commission considered the question 
of the high seas, taking as a basis of discussion the report of the special 
rapporteur (A/CN.4/17). The Commission was of the opinion that it 
could not undertake the codification of the law of the high seas in all its 
aspects, and that it would have to select the subjects which it could take 
up in the first phase of its work on the topic. The Commission thought 
it could for the time being leave aside all those subjects which were being 
studied by other United Nations organs or by specialized agencies. The 
Commission also left out subjects which, because of their technical nature, 
were not suitable for study by it. Lastly, it set aside a number of other 
subjects the importance of which did not appear to justify consideration at 
that stage of the work. 

9. At the third session (1951), the Special Rapporteur submitted his 
second report on the high seas (A/CN.4/42). The Commission first ex- 
amined the chapters of the report dealing with the continental shelf and 
various related subjects, namely, conservation of the resources of the sea, 
sedentary fisheries and the contiguous zone. The Commission decided to 
publish its draft on these questions? in accordance with its statute, and 
to invite the governments to submit their comments on it. The Com- 
mission also considered various other subjects part of the régime of the 
high seas, and requested the special rapporteur to submit a further report 
at its fourth session. 

10. At its fourth session (1952), the Commission had before it the third 
report of the special rapporteur (A/CN.4/51). In addition, the Com- 
mission received comments on its draft articles on the continental shelf 
and related subjects from a number of governments.? Owing to lack of 
time the Commission was obliged to defer consideration of these questions 
until its fifth session. 


1 Official Records of the General Assembly, 6th Sess., Supp. No. 9 (A/1858), annex. 
2 Official Records of the General Assembly, 8th Sess., Supp. No. 9 (A/2456), annex IL 
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11. At its fifth session (1953), in the light of the comments from 
governments and on the basis of a new report by the special rapporteur 
(A/CN.4/60), the Commission re-examined the following questions: (1) 
continental shelf; (2) fishery resources of the seas; (3) contiguous zone. 
In its work on the subject the Commission derived considerable assistance 
from a collection, in two volumes, published in 1951 and 1952 by the Di- 
vision for the Development and Codification of International Law of the 
Legal Department of the Secretariat and entitled ‘‘Laws and Regulations 
on the Régime of the High Seas.’’* The Commission prepared revised 
drafts on the three questions mentioned above. The Commission to some 
extent reversed the decision taken at its second session by requesting the 
special rapporteur to prepare for the sixth session a new report covering 
certain subjects concerning the high seas not dealt with in the earlier 
reports. While reverting to the idea of codifying the law of the sea, the 
Commission decided not to include any provisions on technical matters or 
to encroach on ground already covered in special studies by other United 
Nations organs or specialized agencies. 

12. At the sixth session (1954), shortage of time prevented the Com- 
mission from dealing with the question of the high seas and from ex- 
amining the special rapporteur’s fifth report (A/CN.4/69), which was 
specially devoted to penal jurisdiction in matters of collision. 

13. At its seventh session (1955), the Commission adopted, on the basis 
of the special rapporteur’s sixth report (A/CN.4/79), a provisional draft 
on the régime of the high seas,® with commentaries, which was submitted to 
governments for observation. The Commission also decided to communi- 
cate the chapter on the conservation of the living resources of the sea to the 
organizations represented by observers at the International Technical 
Conference on the Conservation of the Living Resources of the Sea, held 
at Rome from 18 April to 10 May 1955. In preparing the articles dealing 
with the conservation of the living resources of the sea, the Commission 
took account of the report * of that Conference. 

14. At its eighth session (1956), the Commission examined replies from 
twenty-five governments (A/CN.4/99 and Add.1 to 9) and from the 
International Commission for the Northwest Atlantic Fisheries (A/CN.4/ 
100), together with a new report by the special rapporteur (A/CN.4/97 
and Add.l and 3). After careful study of these replies, it drew up a final 
report in which it incorporated some of the points made. 


(b) REGIME OF THE TERRITORIAL SEA 


15. At its fourth session (1952), the Commission considered certain 
aspects of the régime of the territorial sea on the basis of a report by the 
special rapporteur (A/CN.4/53). It dealt in particular with the questions 


*ST/LEG/SER.B/1 and 2. 
‘ Official Records of the General Assembly, 8th Sess., Supp. No. 9 (A/2456), Ch. ITT. 
5 Official Records cf the General Assembly, 10th Sess., Supp. No. 9 (A/2934), Ch. IT. 
* Report of the International Technical Conference on the Conservation of the Living 
Resources of the Sea, 18 April-10 May 1955, Rome. A/Conf.10/6. 


t 
d 

0 
d 
1- 
1€ 
rt 

d 
of 
ms 
IL 


158 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


of baselines and bays. With regard to the delimitation of the territorial 
sea of two adjacent states, the Commission decided to ask governments for 
particulars concerning their practice and for any observations they might 
consider useful. The Commission also decided that the special rapporteur 
should be free to consult with experts with a view to elucidating certain 
technical aspects of the problem. 

16. The special rapporteur was asked to submit to the Commission at 
its fifth session (1953) a further report containing a draft regulation and 
comments revised in the light of opinions expressed at the fourth session. 
In compliance with this request, the special rapporteur on 19 February 
1953 submitted a second report on the régime of the territorial sea 
(A/CN.4/61). 

17. The group of experts mentioned above met at The Hague from 14 
to 16 April, 1953, under the chairmanship of the special rapporteur. Its 
members were: Professor L. E. G. Asplund (Geographic Survey Depart- 
ment, Stockholm); Mr. S. Whittemore Boggs (Special Adviser on Geog- 
raphy, Department of State, Washington, D. C.); Mr. P. R. V. Couillault, 
Ingénieur en chef du Service central hydrographique, Paris) ; Commander 
R. H. Kennedy, O.B.E., R.N. (Retd.), (Hydrographic Department, Ad- 
miralty, London) Accompanied by Mr. R. C. Shawyer (Administrative 
Officer, Admiralty, London) ; Vice-Admiral A. 8. Pinke (Retd.), (Royal 
Netherlands Navy, The Hague). The group of experts submitted a report 
on technical questions. In the light of their comments, the special rap- 
porteur amended and supplemented some of his own draft articles; these 
changes appear in an addendum to the second report on the régime of the 
territorial sea (A/CN.4/61/Add.1 and Corr.1) in which the report of the 
experts appears as an annex. 

18. At its sixth session (1954), the special rapporteur submitted to the 
Commission a third report on the régime of the territorial sea (A/CN.4/77) 
in which he incorporated the changes suggested by the observations of the 
experts. He also took into account the comments received from govern- 
ments concerning the delimitation of the territorial sea between two 
adjacent states (A/CN.4/71 and Add.1 and 2). 

19. At the sixth session, the Commission adopted a number of provisional 
articles concerning the régime of the territorial sea,’ with a commentary, 
and invited governments to furnish their observations on the articles. 

20. The Secretary-General received comments from eighteen Member 
States of the United Nations. At its seventh session (1955), recognizing 
the cogency of many of the comments, the Commission amended several of 
the articles.° The Commission also examined certain questions held over 
in its report of 1954 concerning, inter alia, the breadth of the territorial 
sea, bays and the delimitation of the territorial sea at the mouths of rivers. 
It submitted these articles to governments for their comments. 

21. At its eighth session (1956) the Commission examined the replies 

7 Official Records of the General Assembly, 9th Sess., Supp. No. 9 (A/2693), Ch. IV. 

8 Official Records of the General Assembly, 10th Sess., Supp. No. 9 (A/2934), annex 
(50 A.J.I.L. 240 (1956) ]. 9 Ibid., Ch. III. 
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from twenty-five governments (A/CN.4/99 and Add.1 to 9) * on the basis 
of a report by the special rapporteur (A/CN.4/97 and Add.2). It then 
drew up its final report on this subject, incorporating a number of changes 
deriving from the replies from governments. 


(c) LAW OF THE SEA 

22. In pursuance of General Assembly resolution 899 (IX) of 14 Decem- 
ber 1954, the Commission has grouped together systematically all the rules 
it has adopted concerning the high seas, the territorial sea, the continental 
shelf, the contiguous zone and the conservation of the living resources of 
the sea. In consequence of this rearrangement the Commission has had to 
make certain changes in the texts adopted. 

23. The final report on the subject is in two parts, the first dealing with 
the territorial sea and the second with the high seas. The second part is 
divided into three sections: (1) general régime of the high seas; (2) 
contiguous zone; (3) continental shelf. Each article is accompanied by a 
commentary. 

24. The Commission wishes to preface the text of the articles adopted, 
by certain observations as to the way in which it considers that practical 
effect should be given to these rules. 

25. When the International Law Commission was set up, it was thought 
that the Commission’s work might have two different aspects: on the one 
hand the ‘‘codification of international law’’ or, in the words of Article 15 
of the Commission’s Statute, ‘‘the more precise formulation and _ sys- 
tematization of rules of international law in fields where there already 
has been extensive state practice, precedent and doctrine’’; and on the 
other hand, the ‘ 
preparation of draft conventions on subjects which have not yet been 
regulated by international law or in regard to which the law has not yet 
been sufficiently developed in the practice of states.’ 

26. In preparing its rules on the law of the sea, the Commission has be- 
come convinced that, in this domain at any rate, the distinction established 
in the statute between these two activities can hardly be maintained. Not 
only may there be wide differences of opinion as to whether a subject is 
already ‘‘sufficiently developed in practice,’’ but also several of the pro- 


‘progressive development of international law’’ or ‘‘the 


visions adopted by the Commission, based on a ‘‘recognized principle of 
international law,’’ have been framed in such a way as to place them in 
the ‘‘progressive development’’ category. Although it tried at first to 
specify which articles fell into one and which into the other category, the 
Commission has had to abandon the attempt, as several do not wholly 
belong to either. 

27. In these circumstances, in order to give effect to the project as a 
whole, it will be necessary to have recourse to conventional means. 

28. The Commission therefore recommends, in conformity with Article 
“3, paragraph 1 (d) of its statute, that the General Assembly should 
summon an international conference of plenipotentiaries to examine the 


* Six of these replies are printed in 50 A.J.I.L. 992 (1956). 
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law of the sea, taking account not only of the legal but also of the technical, 
biological, economic and political aspects of the problem, and to embody 
the results of its work in one or more international conventions or such 
other instruments as it may deem appropriate. 

29. The Commission is of the opinion that the conference should deal 
with the various parts of the law of the sea covered by the present report. 
Judging from its own experience, the Commission considers—and the com- 
ments of governments have confirmed this view—that the various sections 
of the law of the sea hold together, and are so closely interdependent that 
it would be extremely difficult to deal with only one part and leave the 
others aside. 

30. The Commission considers that such a conference has been adequately 
prepared for by the work the Commission has done. The fact that there 
have been fairly substantial differences of opinion on certain points should 
not be regarded as a reason for putting off such a conference. There has 
been widespread regret at the attitude of governments after the Hague 
Codification Conference of 1930 in allowing the disagreement over the 
breadth of the territorial sea to dissuade them from any attempt at con- 
eluding a convention on the points on which agreement had been reached. 
The Commission expresses the hope that this mistake will not be repeated. 

31. In recommending confirmation of the proposed rules as indicated in 
paragraph 28, the Commission has not had to concern itself with the 
question of the relationship between the proposed rules and existing con- 
ventions. The answer to that question must be found in the general 
rules of international law and the provisions drawn up by the proposed 
international conference. 

32. The Commission also wishes to make two other observations, which 
apply to the whole draft: 


1. The draft regulates the law of the sea in time of peace only. 
2. The term ‘‘mile’’ means nautical mile (1,852 metres) reckoned at 
sixty to one degree of latitude. 


33. The text of the articles concerning the law of the sea, as adopted ™ 
by the Commission, and the Commission’s commentary to the articles are 
reproduced below. 


10 Sir Gerald Fitzmaurice expressed his dissent from (1) the final paragraph of the 
commentary to Article 3, insofar as it might suggest that the breadth of the territorial 
sea was not governed by any existing rule of international law; (2) Article 24, insofar 
as it made the right of innocent passage of warships subject to prior notification or 
authorization. He recorded an abstention on those parts of Article 47 (Right of hot 
pursuit) and the commentary thereto, that related to the question of hot pursuit from 
within a contiguous zone. 

Mr. Krylov was not able to vote for Articles 3 (Breadth of the territorial sea), 2° 
(Government ships operated for commercial purposes), Articles 39 (Piracy), 57 (Com 
pulsory arbitration) and 73 (Compulsory jurisdiction). 

Mr. Zourek, while having voted for the draft articles relating to the law of the sea 
as a whole, does not accept, for reasons indicated during the discussions, Articles ° 
(Breadth of the territorial sea), and 22 (Government ships operated for commercial 
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Il. ARTICLES CONCERNING THE LAW OF THE SEA 
PART I. TERRITORIAL SEA 
I. GENERAL 
Juridical status of the territorial sea 
ARTICLE 1 


1. The sovereignty of a state extends to a belt of sea adjacent to its 
coast, described as the territorial sea. 

2. This sovereignty is exercised subject to the conditions prescribed in 
these articles and by other rules of international law. 


Juridical status of the airspace over the territorial sea and 
of its bed and subsoil 


ARTICLE 2 


The sovereignty of a coastal state extends also to the airspace over the 
territorial sea as well as to its bed and subsoil. 


Section II. Limits OF THE TERRITORIAL SEA 
Breadth of the territorial sea 
ARTICLE 3 


1. The Commission recognizes that international practice is not uniform 
as regards the delimitation of the territorial sea. 

2. The Commission considers that international law does not permit an 
extension of the territorial sea beyond twelve miles. 

3. The Commission, without taking any decision as to the breadth of 
the territorial sea up to that limit, notes, on the one hand, that many states 
have fixed a breadth greater than three miles and, on the other hand, 
that many states do not recognize such a breadth when that of their own 
territorial sea is less. 

4. The Commission considers that the breadth of the territorial sea 
should be fixed by an international conference. 


Normal baseline 


ARTICLE 4 


Subject to the provisions of Article 5 and to the provisions regarding 
bays and islands, the breadth of the territorial sea is measured from the 
low-water line along the coast, as marked on large-scale charts officially 
recognized by the coastal state. 


~ 


Purposes). He also maintained his reservations regarding Article 7 (Bays). He 
temains opposed to Articles 57, 59 and 73 relating to compulsory arbitration; he 
maintains his reservations regarding the definition of piracy in Article 39 and does not 
accept the commentary relating to that article. 
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Straight baselines 
ARTICLE 5 


1. Where circumstances necessitate a special régime because the coast 
is deeply indented or cut into or because there are islands in its immediate 
Vicinity, the baseline may be independent of the low-water mark. In 
these cases, the method of straight baselines joining appropriate points 
may be employed. The drawing of such baselines must not depart to any 
appreciable extent from the general direction of the coast, and the sea 
areas lying within the lines must be sufficiently closely linked to the land 
domain to be subject to the régime of internal waters. Account may 
nevertheless be taken, where necessary, of economic interests peculiar to a 
region, the reality and importance of which are clearly evidenced by a long 
usage. Baselines shall not be drawn to and from drying rocks and drying 
shoals. 

2. The coastal state shall give due publicity to the straight baselines 
drawn by it. 

3. Where the establishment of a straight baseline has the effect of en- 
closing as internal waters areas which previously had been considered as 
part of the territorial sea or of the high seas, a right of innocent passage, 
as defined in Article 15, through those waters shall be recognized by the 
coastal state in all those cases where the waters have normally been used 
for international traffic. 


Outer limit of the territorial sea 
ARTICLE 6 


The outer limit of the territorial sea is the line every point of which is 
at a distance from the nearest point of the baseline equal to the breadth 
of the territorial sea. 

Bays 


ARTICLE 7 


1. For the purposes of these articles, a bay is a well-marked indentation 
whose penetration is in such proportion to the width of its mouth as to 
contain land-locked waters and constitute more than a mere curvature 
of the coast. An indentation shall not, however, be regarded as a bay 
unless its area is as large as, or larger than, that of the semicircle drawn 
on the mouth of that indentation. If a bay has more than one mouth, this 
semicircle shall be drawn on a line as long as the sum total of the length of 
the different mouths. Islands within a bay shall be included as if they 
were part of the water area of the bay. 

2. The waters within a bay, the coasts of which belong to a single state, 
shall be considered internal waters if the line drawn across the mouth does 
not exceed fifteen miles measured from the low-water line. 

3. Where the mouth of a bay exceeds fifteen miles, a closing line o 
such length shall be drawn within the bay. When different lines of such 
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length can be drawn that line shall be chosen which encloses the maximum 
water area within the bay. 

4. The foregoing provisions shall not apply to so-called ‘‘historic’’ bays 
or in any cases where the straight baseline system provided for in Article 5 
is applied. 

Ports 


ARTICLE 8 


For the purpose of delimiting the territorial sea, the outermost perma- 
nent harbour works which form an integral part of the harbour system shall 
be regarded as forming part of the coast. 


Roadsteads 
ARTICLE 9 


Roadsteads which are normally used for the loading, unloading and 
anchoring of ships, and which would otherwise be situated wholly or partly 
outside the outer limit of the territorial sea, are included in the territorial 
sea. The coastal state must give due publicity to the limits of such 
roadsteads. 

Islands 


ARTICLE 10 


Every island has its own territorial sea. An island is an area of land, 
surrounded by water, which in normal circumstances is permanently above 
high-water mark. 


Drying rocks and drying shoals 
ARTICLE 11 


Drying rocks and drying shoals which are wholly or partly within the 
territorial sea, as measured from the mainland or an island, may be taken 
as points of departure for measuring the extension of the territorial sea. 


Delimitation of the territorial sea in straits and off 
other opposite coasts 


ARTICLE 12 


1. The boundary of the territorial sea between two states, the coasts 
of which are opposite each other at a distance less than the extent of the 
belts of territorial sea adjacent to the two coasts, shall be fixed by agree- 
ment between those states. Failing such agreement and unless another 
boundary line is justified by special circumstances, the boundary is the 
median line every point of which is equidistant from the nearest points 
on the baselines from which the breadths of the territorial seas of the two 
States are measured. 

2. If the distance between the two states exceeds the extent of the two 
belts of territorial sea, the waters lying between the two belts shall form 
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Nevertheless, if, as a consequence of this delimita- 
more than two miles in breadth should be 


part of the high seas. 
tion, an area of the sea not 
entirely enclosed within the territorial sea, that area may, by agreement 
between the coastal states, be deemed to be part of the territorial sea. 

3. The first sentence of the preceding paragraph shall be applicable to 
eases where both coasts belong to one and the same coastal state. If, as a 
area of the sea not more than two 


consequence of this delimitation, an 
miles in breadth should be entirely enclosed within the territorial sea, that 
area may be declared by the coastal state to form part of its territorial sea. 

4. The line of demarcation shall be marked on the officially recognized 


large-scale charts. 


Delimitation of the territorial sea at the mouth of a rwer 


ARTICLE 13 


1. If a river flows directly into the sea, the territorial sea shall be 
measured from a line drawn inter fauces terrarum across the mouth of 


the river. 
2. If the river flows into an estuary the coasts of which belong to a single 


state, Article 7 shall apply. 


Delimitation of the territorial sea of two adjacent states 


ARTICLE 14 


1. The boundary of the territorial sea between two adjacent states 
shall be determined by agreement between them. In the absence of such 
agreement, and unless another boundary line is justified by special circum- 
stances, the boundary is drawn by application of the principle of equi- 
distance from the nearest points on the baseline from which the breadth 


of the territorial sea of each country is measured. t 
2. The boundary line shall be marked on the officially recognized large- 
scale charts. t] 
Section III. RiGHT OF INNOCENT PASSAGE P 
Subsection A. General rules 
Meaning of the right of innocent passage 
ARTICLE 15 
1. Subject to the provisions of the present rules, ships of all states shall lay 
enjoy the right of innocent passage through the territorial sea. pre 
2. Passage means navigation through the territorial sea for the purpose the 
either of traversing that sea without entering internal waters, or of 
proceeding to internal waters, or of making for the high seas from internal 
waters. 
3. Passage is innocent so long as the ship does not use the territorial sea 
for committing any acts prejudicial to the security of the coastal state or 
1, 


contrary to the present rules, or to other rules of international law. 
4. Passage includes stopping and anchoring, but only insofar as the 
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same are incidental to ordinary navigation or are rendered necessary by 
force majeure or by distress. 


5. Submarines are required to navigate on the surface. 


Duties of the coastal state 
ARTICLE 16 


1. The coastal state must not hamper innocent passage through the 
territorial sea. It is required to use the means at its disposal to ensure 
respect for innocent passage through the territorial sea and must not allow 
the said sea to be used for acts contrary to the rights of other states. 

2. The coastal state is required to give due publicity to any dangers to 
navigation of which it has knowledge. 


Rights of protection of the coastal state 


ARTICLE 17 


1. The coastal state may take the necessary steps in its territorial sea 
to protect itself against any act prejudicial to its security or to such other 
of its interests as it is authorized to protect under the present rules and 
other rules of international law. 

2. In the ease of ships proceeding to internal waters, the coastal state 
shall also have the right to take the necessary steps to prevent any breach 
of the conditions to which the admission of those ships to those waters 
is subject. 


3. The coastal state may suspend temporarily in definite areas of its 

: territorial sea the exercise of the right of passage if it should deem such 
suspension essential for the protection of the rights referred to in para- 

b graph 1. Should it take such action, it is bound to give due publicity to 
the suspension. 

4. There must be no suspension of the innocent passage of foreign ships 
through straits normally used for international navigation between two 
parts of the high seas. 

Duties of foreign ships during their passage 
ARTICLE 18 
Foreign ships exercising the right of passage shall comply with the 
all laws and regulations enacted by the coastal state in conformity with the 
present rules and other rules of international law and, in particular, with 
ose the laws and regulations relating to transport and navigation. 
of 
al Subsection B. Merchant ships 
Charges to be levied upon foreign ships 
sea 
ARTICLE 19 
e or 


1. No charge may be levied upon foreign ships by reason only of their 
passage through the territorial sea. 


= 
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2. Charges may only be levied upon a foreign ship passing through the 
territorial sea as payment for specific services rendered to the ship. 


Arrest on board a foreign ship 
ARTICLE 20 


1. A coastal state may not take any steps on board a foreign ship passing 
through the territorial sea to arrest any person or to conduct any investi- 
gation by reason of any crime committed on board the ship during its 
passage, save only in the following cases: 


(a) If the consequences of the crime extend beyond the ship; or 

(b) If the crime is of a kind to disturb the peace of the country or the 
good order of the territorial sea; or 

(c) If the assistance of the local authorities has been requested by the 
captain of the ship or by the consul of the country whose flag the ship flies 


2. The above provisions do not affect the right of the coastal state to take 
any steps authorized by its laws for the purpose of an arrest or investi- 
gation on board a foreign ship lying in its territorial sea or passing through 
the territorial sea after leaving internal waters. 

3. In considering whether or how an arrest should be made, the local 
authorities shall pay due regard to the interests of navigation. 


Arrest of ships for the purpose of exercising civil jurisdiction 
ARTICLE 21 


1. A coastal state may not arrest or divert a foreign ship passing through 
the territorial sea for the purpose of exercising civil jurisdiction in relation 
to a person on board the ship. 

2. A coastal state may not levy execution against or arrest the ship 
for the purpose of any civil proceedings, save only in respect of obligations 
or liabilities incurred by the ship itself in the course or for the purpose 
of its voyage through the waters of the coastal state. 

3. The provisions of the previous paragraph are without prejudice to 
the right of the coastal state, in accordance with its laws, to levy execution 
against or to arrest, for the purpose of any civil proceedings, a foreign 
ship lying in the territorial sea or passing through the territorial sea after 
leaving the internal waters. 


Subsection C. Government ships other than warships 
Government ships operated for commercial purposes 


ARTICLE 22 


The rules contained in subsections A and B shall also apply to gover: 
ment ships operated for commercial purposes. 


yern- 
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Government ships operated for non-commercial purposes 
ARTICLE 23 
The rules contained in subsection A shall apply to government ships 
operated for non-commercial purposes. 
Subsection D. Warships 
Passage 
ARTICLE 24 


The coastal state may make the passage of warships through the terri- 
torial sea subject to previous authorization or notification. Normally 
it shall grant innocent passage subject to the observance of the provisions 
of Articles 17 and 18. 


Non-observance of the regulations 
ARTICLE 25 
If any warship does not comply with the regulations of the coastal state 
concerning passage through the territorial sea and disregards any request 


for compliance which may be brought to its notice, the coastal state may 
require the warship to leave the territorial sea. 


PART II. HIGH SEAS 
Section I. GENERAL REGIME 
Definition of the high seas 

ARTICLE 26 


1. The term ‘‘high seas’’ means all parts of the sea that are not included 
in the territorial sea, as contemplated by Part I, or in the internal waters 
f a state. 

2. Waters within the baseline of the territorial sea are considered ‘‘in- 
ternal waters.’’ 


Freedom of the high seas 
ARTICLE 27 


The high seas being open to all nations, no state may validly purport to 
subject any part of them to its sovereignty. Freedom of the high seas 
comprises, inter alia: 


(1) Freedom of navigation ; 
(2) Freedom of fishing ; 

(3) Freedom to lay submarine cables and pipelines; 
(4) Freedom to fly over the high seas. 
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Subsection A. Navigation 


The right of navigation 


ARTICLE 28 


Every state has the right to sail ships under its flag on the high seas. 


Nationality of ships 


ARTICLE 29 


1. Each state shall fix the conditions for the grant of its nationality to 
ships, for the registration of ships in its territory, and for the right to fly 
its flag. Ships have the nationality of the state whose flag they are 
‘entitled to fly. Nevertheless, for purposes of recognition of the national 
character of the ship by other states, there must exist a genuine link 
between the state and the ship. 

2. A merchant ship’s right to fly the flag of a state is evidenced by docu- 
ments issued by the authorities of the state of the flag. 


Status of ships 


ARTICLE 30 


Ships shall sail under the flag of one state only and, save in exceptional 
eases expressly provided for in international treaties or in these articles, 
shall be subject to its exclusive jurisdiction on the high seas. A ship may 
not change its flag during a voyage or while in a port of call, save in the 
ease of a real transfer of ownership or change of registry. 


Ships sailing under two flags 


ARTICLE 31 


A ship which sails under the flags of two or more states, using them 
according to convenience, may not claim any of the nationalities in ques- 
tion with respect to any other state, and may be assimilated to a ship with- 
out nationality. 


Immunity of warships 


ARTICLE 32 


1. Warships on the high seas have complete immunity from the juris- 
diction of any state other than the flag state. 


2. For the purposes of these articles, the term ‘‘warship’’ means a ship b 
belonging to the naval forces of a state and bearing the external marks 
distinguishing warships of its nationality, under the command of an officer P 


duly commissioned by the government and whose name appears in the Navy 
List, and manned by a crew who are under regular naval discipline. 


Immunity of other government ships 


ARTICLE 33 


For all purposes connected with the exercise of powers on the high seas 
by states other than the flag state, ships owned or operated by a state and 
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used only on government service, whether commercial or non-commercial, 
shall be assimilated to and shall have the same immunity as warships. 


Safety of navigation 


ARTICLE 34 


1. Every state is required to issue for ships under its jurisdiction regula- 
tions to ensure safety at sea with regard inter alia to: 

(a) The use of signals, the maintenance of communications and the 
prevention of collisions; 

(b) The crew which must be adequate to the needs of the ship and 
enjoy reasonable labour conditions; 

(c) The construction, equipment and seaworthiness of the ship. 

2. In issuing such regulations, each state is required to observe inter- 
nationally accepted standards. It shall take the necessary measures to 
secure observance of the regulations. 


Penal jurisdiction in matters of collision 


ARTICLE 35 


1. In the event of a collision or of any other incident of navigation 


concerning a ship on the high seas involving the penal or disciplinary 
. responsibility of the master or of any other person in the service of the 
¥ ship, no penal or disciplinary proceedings may be instituted against such 
i persons except before the judicial or administrative authorities either of 
the flag state or of the state of which the accused person is a national. 
2. No arrest or detention of the ship, even as a measure of investigation, 
shall be ordered by any authorities other than those of the flag state. 
Duty to render assistance 
ARTICLE 36 
es- 
th- Every state shall require the master of a ship sailing under its flag, 
insofar as he can do so without serious danger to the ship, the crew or 
the passengers, 
(a) To render assistance to any person found at sea in danger of being 
lost ; 
co (b) To proceed with all speed to the rescue of persons in distress if 
informed of their need of assistance, insofar as such action may reasonably 
ship be expected of him; 
arks (c) After a collision, to render assistance to the other ship, her crew 
hicer and her passengers and, where possible, to inform the other ship of the 
avy name of his own ship, her port of registry and the nearest port at which 
she will call. 
Slave trade 
ARTICLE 37 
"seas Every state shall adopt effective measures to prevent and punish the 


transport of slaves in ships authorized to fly its colours, and to prevent the 


» and 
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unlawful use of its flag for that purpose. Any slave taking refuge on 


board any ship, whatever its colours, shall ipso facto be free. 


Piracy 


ARTICLE 38 


All states shall co-operate to the fullest possible extent in the repression 
of piracy on the high seas or in any other place outside the jurisdiction 


of any state. 
ARTICLE 39 


Piracy consists in any of the following acts: 
(1) Any illegal acts of violence, detention or any act of depredation, 
committed for private ends by the crew or the passengers of a private ship 


or a private aircraft, and directed: 


(a) On the high seas, against another ship or against persons or property 


on board such a ship; 
(6) Against a ship, persons or property in a place outside the juris- 


diction of any state; 
(2) Any act of voluntary participation in the operation of a ship or of 
an aircraft with knowledge of facts making it a pirate ship or aircraft; 
(3) Any act of incitement or of intentional facilitation of an act de- 


scribed in sub-paragraph 1 or sub-paragraph 2 of this article. 


ARTICLE 40 


The acts of piracy, as defined in Article 39, committed by a government 
ship or a government aircraft whose crew has mutinied and taken control 
of the ship or aircraft are assimilated to acts committed by a private vessel. 


ARTICLE 41 


A ship or aircraft is considered a pirate ship or aircraft if it is intended 
by the persons in dominant control to be used for the purpose of commit- 
ting one of the acts referred to in Article 39. The same applies if the 
ship or aircraft has been used to commit any such act, so long as it remains 
under the control of the persons guilty of that act. 


ARTICLE 42 


A ship or aircraft may retain its national character although it has 
become a pirate ship or aircraft. The retention or loss of national char- 
acter is determined by the law of the state from which the national char- 


acter was originally derived. 


ARTICLE 43 


On the high seas, or in any other place outside the jurisdiction of any 
state, every state may seize a pirate ship or aircraft, or a ship taken by 


1957 | OFFICIAL DOCUMENTS 171 


piracy and under the control of pirates, and arrest the persons and seize 


the property on board. The courts of the state which carried out the 
seizure may decide upon the penalties to be imposed, and may also de- 
termine the action to be taken with regard to the ships, aircraft or property, 
subject to the rights of third parties acting in good faith. 


ARTICLE 44 


Where the seizure of a ship or aircraft on suspicion of piracy has been 
affected without adequate grounds, the state making the seizure shall be 
liable to the state the nationality of which is possessed by the ship or 
aircraft, for any loss or damage caused by the seizure. 


ARTICLE 45 


A seizure on account of piracy may only be carried out by warships or 
military aircraft. 
Right of visit 


ARTICLE 46 


1. Except where acts of interference derive from powers conferred by 
treaty, a warship which encounters a foreign merchant ship on the high 
seas is not justified in boarding her unless there is reasonable ground for 
suspecting : 

(a) That the ship is engaged in piracy; or 

(b) That while in the maritime zones treated as suspect in the inter- 
national conventions for the abolition of the slave trade, the ship is engaged 
in that trade; or 

(c) That, though flying a foreign flag or refusing to show its flag, the 
ship is, in reality, of the same nationality as the warship. 


2. In the cases provided for in sub-paragraphs (a), (b) and (c) above, 
the warship may proceed to verify the ship’s title to fly its flag. To this 
end, it may send a boat under the command of an officer to the suspected 
ship. If suspicion remains after the documents have been checked, it 
may proceed to a further examination on board the ship, which must be 
carried out with all possible consideration. 

3. If the suspicions prove to be unfounded, and provided that the ship 
boarded has not committed any act justifying them, it shall be compensated 
for any loss or damage that may have been sustained. 


Right of hot pursuit 


ARTICLE 47 


1. The hot pursuit of a foreign ship may be undertaken when the 
competent authorities of the coastal state have good reason to believe that 
the ship has violated the laws and regulations of that state. Such pursuit 
must be commenced when the foreign ship is within the internal waters 
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or the territorial sea of the pursuing state, and may only be continued 
outside the territorial sea if the pursuit has not been interrupted. It is 
not necessary that, at the time when the foreign ship within the territorial 
sea receives the order to stop, the ship giving the order should likewise 
be within the territorial sea. If the foreign ship is within a contiguous 
zone, as defined in Article 66, the pursuit may only be undertaken if there 
has been a violation of the rights for the protection of which the zone 


was established. 

2. The right of hot pursuit ceases as soon as the ship pursued enters 
the territorial sea of its own country or of a third state. 

3. Hot pursuit is not deemed to have begun unless the pursuing ship 
has satisfied itself by bearings, sextant angles or other like means, that the 
ship pursued or one of its boats is within the limits of the territorial sea 
or, as the case may be, within the contiguous zone. The pursuit may only 
be commenced after a visual or auditory signal to stop has been given at a 
distance which enables it to be seen or heard by the foreign ship. 

4. The right of hot pursuit may be exercised only by warships or military 
aircraft, or other ships or aircraft on government service specially author- 
ized to that effect. 

5. Where hot pursuit is effected by an aircraft: 

(a) The provisions of paragraphs 1 to 3 of the present article shall 
apply mutatis mutandis ; 

(b) The aireraft giving the order to stop must itself actively pursue the 
ship until a ship of the coastal state, summoned by the aircraft, arrives 
to take over the pursuit, unless the aircraft is itself able to arrest the ship. 
It does not suffice to justify an arrest on the high seas that the ship was 
merely sighted by the aircraft as an offender or suspected offender, if it 
was not both ordered to stop and pursued by the aircraft itself. 

6. The release of a ship arrested within the jurisdiction of a state and 
escorted to a port of that state for the purposes of an enquiry before the 
competent authorities, may not be claimed solely on the ground that the 
ship, in the course of its voyage, was escorted across a portion of the high 
seas, if the circumstances rendered this necessary. 


Pollution of the high seas 


ARTICLE 48 


1. Every state shall draw up regulations to prevent pollution of the 
seas by the discharge of oil from ships or pipelines or resulting from the 
exploitation of the seabed and its subsoil, taking account of existing treaty 


provisions on the subject. 

2. Every state shall draw up regulations to prevent pollution of the 
seas from the dumping of radioactive waste. 

3. All states shall co-operate in drawing up regulations with a view to 
the prevention of pollution of the seas or airspace above, resulting from 
experiments or activities with radioactive materials or other harmful agents. 
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Subsection B. Fishing 
Right to fish 
ARTICLE 49 


All states have the right for their nationals to engage in fishing on the 
high seas, subject to their treaty obligations and to the provisions con- 
tained in the following articles concerning conservation of the living re- 
sources of the high seas. 


Conservation of the living resources of the high seas 


ARTICLE 50 


‘ 


As employed in the present articles, the expression ‘‘conservation of the 
living resources of the high seas’’ means the aggregate of the measures 
rendering possible the optimum sustainable yield from those resources so 


as to secure a maximum supply of food and other marine products. 


ARTICLE 51 


A state whose nationals are engaged in fishing in any area of the high 
seas where the nationals of other states are not thus engaged shall adopt 
measures for regulating and controlling fishing activities in that area when 
necessary for the purpose of the eonservation of the living resources of 


the high seas. 
ARTICLE 52 

1. If the nationals of two or more states are engaged in fishing the same 
stock or stocks of fish or other marine resources in any area of the high 
seas, these states shall, at the request of any of them, enter into negotiations 
with a view to prescribing by agreement the necessary measures for the 
conservation of such resources. 

2. If the states concerned do not reach agreement within a reasonable 
period of time, any of the parties may initiate the procedure contemplated 
by Article 57. 

ARTICLE 53 


1. If, subsequent to the adoption of the measures referred to in Articles 
51 and 52, nationals of other states engage in fishing the same stock or 
stocks of fish or other marine resources in the same area, the conservation 
measures adopted shall be applicable to them. 

2. If these other states do not accept the measures so adopted and if no 
agreement can be reached within a reasonable period of time, any of the 
interested parties may initiate the procedure contemplated by Article 57. 
Subject to paragraph 2 of Article 58, the measures adopted shall remain 
obligatory pending the arbitral decision. 


ARTICLE 54 


1. A coastal state has a special interest in the maintenance of the pro- 
ductivity of the living resources in any area of the high seas adjacent 
to its territorial sea. 
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2. A coastal state is entitled to take part on an equal footing in any 
system of research and regulation in that area, even though its nationals 
do not carry on fishing there. 

3. If the states concerned do not reach agreement within a reasonable 
period of time, any of the parties may initiate the procedure contemplated 
by Article 57. 


ARTICLE 55 


1. Having regard to the provisions of paragraph 1 of Article 54, any 
coastal state may, with a view to the maintenance of the productivity of 
the living resources of the sea, adopt unilateral measures of conservation 
appropriate to any stock of fish or other marine resources in any area of 
the high seas adjacent to its territorial sea, provided that negotiations to 
that effect with the other states concerned have not led to an agreement 
within a reasonable period of time. 

2. The measures which the coastal state adopts under the previous para- 
graph shall be valid as to other states only if the following requirements 
are fulfilled: 

(a) That scientific evidence shows that there is an urgent need for 
measures of conservation ; 

(b) That the measures adopted are based on appropriate scientific 
findings ; 

(c) That such measures do not discriminate against foreign fishermen. 

3. If these measures are not accepted by the other states concerned, any 
of the parties may initiate the procedure contemplated by Article 57. 
Subject to paragraph 2 of Article 58, the measures adopted shall remain 
obligatory pending the arbitral decision. 


ARTICLE 56 


1. Any state which, even if its nationals are not engaged in fishing in 
an area of the high seas not adjacent to its coast, has a special interest in 
the conservation of the living resources in that area, may request the state 
whose nationals are engaged in fishing there to take the necessary measures 
of conservation. 

2. If no agreement is reached within a reasonable period, such state may 
initiate the procedure contemplated by Article 57. 


ARTICLE 57 


1. Any disagreement arising between states under Articles 52, 53, 54, 
55 and 56 shall, at the request of any of the parties, be submitted for settle- 
ment to an arbitral commission of seven members, unless the parties agree 
to seek a solution by another method of peaceful settlement. 

2. Except as provided in paragraph 3, two members of the arbitral com- 
mission shall be named by the state or states on the one side of the dispute, 
and two members shall be named by the state or states contending to the 
contrary, but only one of the members nominated by each side may be 4 
national of a state on that side. The remaining three members, one of 
whom shall be designated as chairman, shall be named by agreement be- 
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tween the states in dispute. Failing agreement they shall, upon the request 
of any state party, be nominated by the Secretary-General of the United 
Nations after consultation with the President of the International Court 
of Justice and the Director-General of the United Nations Food and Agri- 
culture Organization, from nationals of countries not parties to the dispute. 
If, within a period of three months from the date of the request for arbi- 
tration, there shall be a failure by those on either side in the dispute to 
name any member, such member or members shall, upon the request of any 
party, be named, after such consultation, by the Secretary-General of the 
United Nations. Any vacancy arising after the appointment shall be filled 
in the same manner as provided for the initial selection. 

3. If the parties to the dispute fall into more than two opposing groups, 
the arbitral commission shall, at the request of any of the parties, be 
appointed by the Secretary-General of the United Nations, after consulta- 
tion with the President of the International Court of Justice and the 
Director-General of the United Nations Food and Agriculture Organiza- 
tion, from amongst well-qualified persons specializing in legal, administra- 
tive or scientific questions relating to fisheries, depending upon the nature 
of the dispute to be settled. Any vacancy arising after the appointment 
shall be filled in the same manner as provided for the initial selection. 

4. Except as herein provided the arbitral commission shall determine 
its own procedure. It shall also determine how the costs and expenses 
shall be divided between the parties. 

5. The arbitral commission shall in all cases be constituted within three 
months from the date of the original request and shall render its decision 
within a further period of five months unless it decides, in case of neces- 
sity, to extend that time limit. 


ARTICLE 58 


1. The arbitral commission shall, in the case of measures unilaterally 
adopted by coastal states, apply the criteria listed in paragraph 2 of 
Article 55. In other cases it shall apply these criteria according to the cir- 
cumstances of each case. 

2. The arbitral commission may decide that pending its award the 
measures in dispute shall not be applied. 


ARTICLE 59 


The decisions of the arbitral commission shall be binding on the states 
concerned. If the decision is accompanied by any recommendations, they 
shall receive the greatest possible consideration. 


Fisheries conducted by means of equipment embedded in 
the floor of the sea 
ARTICLE 60 


The regulation of fisheries conducted by means of equipment embedded 
in the floor of the sea in areas of the high seas adjacent to the territorial 
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sea of a state, may be undertaken by that state where such fisheries have 
long been maintained and conducted by its nationals, provided that non- 
nationals are permitted to participate in such activities on an equal footing 
with nationals. Such regulations will not, however, affect the general 


status of the areas as high seas. 


Subsection C. Submarine cables and pipelines 


ARTICLE 61 


1. All states shall be entitled to lay telegraph, telephone or high-voltage 
power cables and pipelines on the bed of the high seas. 

2. Subject to its right to take reasonable measures for the exploration 
of the continental shelf and the exploitation of its natural resources, the 
coastal state may not impede the laying or maintenance of such cables or 


pipelines. 


ARTICLE 62 


Every state shall take the necessary legislative measures to provide that 
the breaking cr injury of a submarine cable beneath the high seas done 
wilfully or through culpable negligence, in such a manner as to be liable 
to interrupt or obstruct telegraphic or telephonic communications, and 
similarly the breaking or injury of a submarine high-voltage power cable 
or pipeline, shall be a punishable offence. This provision shall not apply 
to any break or injury caused by persons who acted merely with the 
legitimate object of saving their lives or their ships, after having taken all 
necessary precautions to avoid such break or injury. 


ARTICLE 63 


Every state shall take the necessary legislative measures to provide that, 


if persons subject to its jurisdiction who are the owners of a cable or pipe- th 
line beneath the high seas, in laying or repairing that cable or pipeline, Sp 
cause a break in or injury to another cable or pipeline, they shall bear 
the cost. 
ARTICLE 64 
Every state shall regulate trawling so as to ensure that all the fishing sta 
gear used shall be so constructed and maintained as to reduce to the the 
minimum any danger of fouling submarine cables or pipelines. 
] 
ARTICLE 65 
nat 
Every state shall take the necessary legislative measures to ensure that nav 
the owners of ships who can prove that they have sacrificed an anchor, 4 2. 
net or any other fishing gear, in order to avoid injuring a submarine Coas 
eable or pipeline shall be indemnified by the owner of the cable or pipeline, Insté 


provided that the owner of the ship has taken all reasonable precautionary 


measures beforehand. 


Teso) 
such 
prot¢ 
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Section II. Contiguous ZONE 
ARTICLE 66 


1. In a zone of the high seas contiguous to its territorial sea, the coastal 
state may exercise the control necessary to 

(a) Prevent infringement of its customs, fiscal or sanitary regulations 
within its territory or territorial sea; 

(b) Punish infringement of the above regulations committed within its 
territory or territorial sea. 

2. The contiguous zone may not extend beyond twelve miles from the 
baseline from which the breadth of the territorial sea is measured. 


Section III. CoNTINENTAL SHELF 


ARTICLE 67 


‘ 


For the purposes of these articles, the term ‘‘continental shelf’’ is used 
as referring to the seabed and subsoil of the submarine areas adjacent to 
the coast but outside the area of the territorial sea, to a depth of 200 metres 
(approximately 100 fathoms) or, beyond that limit, to where the depth of 
the superjacent waters admits of the exploitation of the natural resources 
of the said areas. 

ARTICLE 68 


The coastal state exercises over the continental shelf sovereign rights for 
the purpose of exploring and exploiting its natural resources. 


ARTICLE 69 


The rights of the coastal state over the continental shelf do not affect 
the legal status of the superjacent waters as high seas, or that of the air- 
space above those waters. 

ARTICLE 70 


Subject to its right to take reasonable measures for the exploration of the 
continental shelf and the exploitation of its natural resources, the coastal 
state may not impede the laying or maintenance of submarine cables on 
the continental shelf. 


ARTICLE 71 


1. The exploration of the continental shelf and the exploitation of its 
natural resources must not result in any unjustifiable interference with 
navigation, fishing or the conservation of the living resources of the sea. 

2. Subject to the provisions of paragraphs 1 and 5 of this article, the 
coastal state is entitled to construct and maintain on the continental shelf 
installations necessary for the exploration and exploitation of its natural 
resources, and to establish safety zones at a reasonable distance around 
such installations and take in those zones measures necessary for their 
protection. 
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3. Such installations, though under the jurisdiction of the coastal state, 
do not possess the status of islands. They have no territorial sea of their 
own, and their presence does not affect the delimitation of the territorial 


sea of the coastal state. 
4. Due notice must be given of any such installations constructed, and 


permanent means for giving warning of their presence must be maintained. 

5. Neither the installations themselves, nor the said safety zones around 
them may be established in narrow channels or where interference may 
be caused in recognized sea lanes essential to international navigation. 


ARTICLE 72 


1. Where the same continental shelf is adjacent to the territories of two 
or more states whose coasts are opposite to each other, the boundary of the 
continental shelf appertaining to such states shall be determined by agree- 
ment between them. In the absence of agreement, and unless another 
boundary line is justified by special circumstances, the boundary is the 
median line, every point of which is equidistant from the baselines from 
which the breadth of the territorial sea of each country is measured. 

2. Where the same continental shelf is adjacent to the territories of two 
adjacent states, the boundary of the continental shelf shall be determined 
by agreement between them. In the absence of agreement, and unless 


another boundary line is justified by special circumstances, the boundary ( 
shall be determined by application of the principle of equidistance from y 
the baselines from which the breadth of the territorial sea of each of the te 
two countries is measured. it 
ARTICLE 73 d 
Any disputes that may arise between states concerning the interpreta- D 

tion or application of Articles 67—72 shall be submitted to the International 

Court of Justice at the request of any of the parties, unless they agree 
gr 
on another method of peaceful settlement. of 
pr 
Ill. COMMENTARY TO THE ARTICLES CONCERNING THE LAW OF THE SEA an 
PART I. TERRITORIAL SEA - 

Section I. GENERAL 
Juridical status of the territorial sea 
ARTICLE 1 

1. The sovereignty of a state extends to a belt of sea adjacent to its T 
terr; 


coast, described as the territorial sea. 
2. This sovereignty is exercised subject to the conditions prescribed 


in these articles and by other rules of international law. 


Commentary 


(1) Paragraph 1 brings out the fact that the rights of the coastal state 
over the territorial sea do not differ in nature from the rights of sovereignty 


T 
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which the state exercises over other parts of its territory. There is an 
essential difference between the régime of the territorial sea and that of 
the high seas since the latter is based on the principle of free use by all 
nations. The replies from governments in connexion with the Hague 
Codification Conference of 1930 and the report of the Conference’s Com- 
mittee on the subject confirmed that this view, which is almost unanimously 
held, is in accordance with existing law. It is also the principle under- 
lying a number of multilateral conventions—such as the Air Navigation 
Convention of 1919 and the International Civil Aviation Convention of 
1944—-which treat the territorial sea in the same way as other parts of 
state territory. 

(2) The Commission preferred the term ‘‘territorial sea’’ to ‘‘territorial 
waters.”’ It was of the opinion that the term ‘‘territorial waters’’ might 
lead to confusion, since it is used to describe both internal waters only, 
and internal waters and the territorial sea combined. For the same reason, 
the Codification Conference also expressed a preference for the term ‘‘terri- 
torial sea.’’ Although not yet universally accepted, this term is becoming 
more and more prevalent. 

(3) Clearly, sovereignty over the territorial sea cannot be exercised 
otherwise than in conformity with the provisions of international law. 

(4) Some of the limitations imposed by international law on the exercise 
of sovereignty in the territorial sea are set forth in the present articles 
which cannot, however, be regarded as exhaustive. Incidents in the terri- 
torial sea raising legal questions are also governed by the general rules of 
international law, and these cannot be specially codified in the present 
draft for the purposes of their application to the territorial sea. That is 
why ‘‘other rules of international law’’ are mentioned in addition to the 
provisions contained in the present articles. 

(5) It may happen that, by reason of some special relationship, geo- 
graphical or other, between two states, rights in the territorial sea of one 
of them are granted to the other in excess of the rights recognized in the 
present draft. It is not the Commission’s intention to limit in any way 
any more extensive right of passage or other right enjoyed by states by 
custom or treaty. 


Juridical status of the airspace over the territorial sea 
and of its bed and subsoil 


ARTICLE 2 


The sovereignty of a coastal state extends also to the airspace over the 


territorial sea as well as to its bed and subsoil. 
d 
Commentary 
This article is taken, except for purely stylistic changes, from the regu- 
lations proposed by the 1930 Codification Conference. Since the present 
te draft deals solely with the sea, the Commission did not study the conditions 


under which sovereignty over the airspace, seabed and subsoil is exercised. 
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LIMITS OF THE TERRITORIAL SEA 


Section II. 


Breadth of the territorial sea 


ARTICLE 3 


1. The Commission recognizes that international practice is not uni- 
form as regards the delimitation of the territorial sea. 

2. The Commission considers that international law does not permit 
an extension of the territorial sea beyond twelve miles. 

3. The Commission, without taking any decision as to the breadth of 
the territorial sea up to that limit, notes, on the one hand, that many 
states have fixed a breadth greater than three miles and, on the other 
hand, that many states do not recognize such a breadth when that of 


their own territorial sea is less. 
4. The Commission considers that the breadth of the territorial sea 


should be fixed by an international conference. 


Commentary 


(1) At its seventh session the Commission had adopted certain guiding 
principles concerning the limits of the territorial sea, but before drafting 
the final text of an article on this subject, it had wished to see the com- 
ments of governments. 

(2) First of all, the Commission had recognized that international prac- 
tice was not uniform as regards the traditional limitation of the territorial 
sea to three miles. In the opinion of the Commission, that was an incon- 
trovertible fact. 

(3) Next the Commission had stated that international law did not 
justify an extension of the territorial sea beyond twelve miles. In its 
opinion, such an extension infringed the principle of the freedom of the 
seas, and was therefore contrary to international law. 

(4) Finally the Commission had stated that it took no decision as to the 
breadth of the territorial sea up to the limit of twelve miles. Some men- 
bers held that as the rule fixing the breadth at three miles had been widely 
applied in the past and was still maintained by a number of important 
maritime states, it should, in the absence of any other rule of equal 
authority, be regarded as recognized by international law and binding on 
all states. That view was not supported by the majority of the Com- 
mission ; at its seventh session, however, the Commission did not succeed 
in reaching agreement on any other limit. The extension by a state of 
its territorial sea to a breadth of between three and twelve miles was 
not characterized by the Commission as a breach of international law. 
Such an extension would be valid for any other state which did not object 
to it, and a fortiori for any state which recognized it tacitly or by treaty, 
or was a party to a judicial or arbitral decision recognizing the extension. 
A claim to a territorial sea not exceeding twelve miles in breadth could 
be sustained erga omnes by any state, if based on historic rights. But, 
subject to such cases, the Commission by a small majority declined te 
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question the right of other states not to recognize an extension of the 
territorial sea beyond the three-mile limit. 

(5) At its eighth session, the Commission resumed its study of this 
problem in the light of the comments by governments. Those comments 
showed a wide diversity of opinion, and the same diversity was noted 
within the Commission. Several proposals were made; they are referred 
to below in the order in which they were put to the vote. Some members 
were of the opinion that it was for each coastal state, in the exercise of its 
sovereign powers, to fix the breadth of its territorial sea. They considered 
that in all cases where the delimitation of the territorial sea was justified 
by the real needs of the coastal state, the breadth of the territorial sea 
was in conformity with international law; this would cover the case of those 
states which had fixed the breadth at between three and twelve miles. An- 
other opinion was that the Commission should recognize that international 
practice was not uniform as regards limitation of the territorial sea to 
three miles, but would not authorize an extension of the territorial sea 
beyond twelve miles. On the other hand every state would have the 
right to extend its jurisdiction up to twelve miles. A third opinion was 
that the Commission should recognize that every coastal state was entitled 
to a territorial sea of a breadth of at least three, but not exceeding twelve, 
miles. If, within those limits, the breadth was not determined by long 
usage, it should not exceed what was necessary for satisfying the justifiable 
interests of the state, taking into account also the interests of the other 
states in maintaining the freedom of the high seas and the breadth gen- 
erally applied in the region. In case of a dispute, the question should, 
at the request of either of the parties, be referred to the International 
Court of Justice. A fourth opinion was reflected in a proposal to state 
that the breadth of the territorial sea could be determined by the coastal 
state in accordance with its economic and strategic needs within the limits 
of three and twelve miles, subject to recognition by states maintaining a 
narrower belt. According to a fifth opinion and proposal, the breadth 
of the territorial sea would be three miles, but a greater breadth should be 
recognized if based on customary law. Furthermore, any state might 
fix the breadth of its territorial sea at a higher figure than three miles, 
but such an extension could not be claimed against states which had not 
recognized it or had not adopted an equal or greater breadth. In no case 
could the breadth of the territorial sea exceed twelve miles. 

(6) None of these proposals managed to secure a majority in the Com- 
mission, which, while recognizing that it differs in form from the other 
articles, finally accepted, by a majority vote, the text included in this draft 
as Article 3. 

(7) The Commission noted that the right to fix the limit of the terri- 
torial sea at three miles was not disputed. It states that international 
law does not permit that limit to be extended beyond twelve miles. As 
regards the right to fix the limit between three and twelve miles, the Com- 
mission was obliged to note that international practice was far from 
uniform. Since several states have established a breadth of between three 
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and twelve miles, while others are not prepared to recognize such ex- 
tensions, the Commission was unable to take a decision on the subject, and 
expressed the opinion that the question should be decided by an inter- 


national conference of plenipotentiaries. 

(8) It follows from the foregoing that the Commission came out clearly 
against claims to extend the territorial sea to a breadth which, in its 
view, jeopardizes the principle that has governed maritime law since 
Grotius, namely, the freedom of the high seas. On the other hand, the 
Commission did not succeed in fixing the limit between three and twelve 


miles. 

(9) The Commission considered the possibility of adopting a rule that 
all disputes concerning the breadth of the territorial sea should be sub- 
mitted to the compulsory jurisdiction of the International Court of Justice. 
The majority of the Commission, however, were unwilling to ask the Court 
to undertake the settlement of disputes on a subject regarding which the 
international community had not yet succeeded in formulating a rule of 
law. It did not wish to delegate an essentially legislative function to a 
judicial organ which, moreover, cannot render decisions binding on states 
other than the parties. For those reasons it considered that the question 
should be referred to the proposed conference. 


Normal baseline 


ARTICLE 4 


Subject to the provisions of Article 5 and to the provisions regarding 
bays and islands, the breadth of the territorial sea is measured from the 
low-water line along the coast, as marked on large-scale charts officially 


recognized by the coastal state. 


Commentary 


(1) The Commission was of the opinion that, according to the inter- 
national law in force, the extent of the territorial sea is measured either 
from the low-water line along the coast, or, in the circumstances envisaged 
in Article 5, from straight baselines independent of the low-water mark. 
This is how the Commission interprets the judgement of the International 
Court of Justice rendered on 10 December 1951 in the Fisheries Case 
between the United Kingdom and Norway." 

(2) The traditional expression ‘‘low-water mark’’ may have different 
meanings; there is no uniform standard by which states in practice de- 
termine this line. The Commission considers that it is permissible to 
adopt as the baseline the low-water mark as indicated on large-scale charts 
officially recognized by the coastal state. The Commission is of opinion 
that the omission of detailed provisions such as were prepared by the 1930 
Codification Conference is hardly likely to induce governments to shift the 
low-water lines on their charts unreasonably. 


11 I. C. J. Reports, 1951, p. 116. 
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Straight baselines 
ARTICLE 5 


1. Where circumstances necessitate a special régime because the coast 
is deeply indented or cut into or because there are islands in its immedi- 
ate vicinity, the baseline may be independent of the low-water mark. 
In these cases, the method of straight baselines joining appropriate 
points may be employed. The drawing of such baselines must not 
depart to any appreciable extent from the general direction of the coast, 
and the sea areas lying within the lines must be sufficiently closely linked 
to the land domain to be subject to the régime of internal waters. 
Account may nevertheless be taken, where necessary, of economic 
interests peculiar to a region, the reality and importance of which are 
clearly evidenced by a long usage. Baselines shall not be drawn to 
and from drying rocks and drying shoals. 

2. The coastal state shall give due publicity to the straight baselines 
drawn by it. 

3. Where the establishment of a straight baseline has the effect of 
enclosing as internal waters areas which previously had been considered 
as part of the territorial sea or of the high seas, a right of innocent 
passage, as defined in Article 15, through those waters shall be recog- 
nized by the coastal state in all those cases where the waters have 
normally been used for international traffic. 


Commentary 


(1) The International Court of Justice, in its decision regarding the 
Fisheries Case between the United Kingdom and Norway, considered that 
where the coast is deeply indented or cut into, or where it is bordered 
by an insular formation such as the Skjaergaard in Norway, the baseline 
becomes independent of the low-water mark and can only be determined by 
means of a geometric construction. The Court said: 


‘*{In such circumstances the line of the low-water mark can no 
longer be put forward as a rule requiring the coastline to be followed 
in all its sinuosities. Nor can one characterize as exceptions to the 
rule the very many derogations which would be necessitated by such 
a rugged coast; the rule would disappear under the exceptions. Such 
a coast, viewed as a whole, calls for the application of a different 
method; that is, the method of base-lines which, within reasonable 
limits, may depart from the physical line of the coast] 

“‘The principle that the belt of territorial waters must follow the 
general direction of the coast makes it possible to fix certain criteria 
valid for any delimitation of the territorial sea; these criteria will be 
elucidated later. The Court will confine itself at this stage to noting 
that, in order to apply this principle, several States have deemed it 
necessary to follow the straight baselines method and that they have 
not encountered objections of principle by other States. This method 
consists of selecting appropriate points on the low-water mark and 
drawing straight lines between them. This has been done, not only 
in the case of well-defined bays, but also in cases of minor curvatures 
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of the coast line where it was solely a question of giving a simpler 
form to the belt of territorial waters.’’ *? 

(2) The Commission interpreted the Court’s judgement, which was 
delivered on the point in question by a majority of 10 votes to 2, as ex- 
pressing the law in force; it accordingly drafted the article on the basis 
of this judgement. It felt, however, that certain rules advocated by the 
group of experts who met at The Hague in 1953 (see introduction to 
Chapter II, paragraph 17 above) might serve to round off the criteria 
adopted by the Court. Consequently, at its sixth session, it inserted the 
following supplementary rules in paragraph 2 of the article: 


‘* As a general rule, the maximum permissible length for a straight 
baseline shall be ten miles. Such baselines may be drawn, when 
justified according to paragraph 1, between headlands of the coast- 
line or between any such headland and an island less than five miles 
from the coast, or between such islands. Longer straight baselines 
may, however, be drawn provided that no point on such lines is more 
than five miles from the coast. Baselines shall not be drawn to and 
from drying rocks and shoals.’’ ** 


(3) Some governments raised objections to this paragraph 2, arguing 
that the maximum length of ten miles for baselines and the maximum 
distance from the coast of five miles seemed arbitrary and, moreover, not 
in conformity with the Court’s decision. Against this certain members 
of the Commission pointed out that the Commission had drafted these 
provisions for application ‘‘as a general rule’’ and that it would always be 
possible to depart from them if special circumstances justified doing so. 
In the opinion of those members, the criteria laid down by the Court was 
not sufficiently precise for general application. However, at its seventh 
session in 1955, after further study of the question the Commission de- 
cided, by a majority, that paragraph 2 should be deleted so as not to 
make the provisions of paragraph 1 too mechanical. Only the final sen- 
tence was kept and added to paragraph 1. 

(4) At this same session, the Commission made a number of changes 
designed to bring the text even more closely into line with the Court’s 
judgement in the above-mentioned Fisheries Case. In particular it in- 
serted in the first sentence the words: ‘‘or where this is justified by eco- 
nomic interests peculiar to a region, the reality and importance of which 
are clearly evidenced by a long usage.’’** Some governments stated in 
their comments on the 1955 text that they could not support the insertion 
of ‘‘economic interests’’ in the first sentence of the article. In their 
opinion, this reference to economic interests was based on a misinterpreta- 
tion of the Court’s judgement. The interests taken into account in the 
judgement were considered solely in the light of the historical and geo- 


12 Ibid., pp. 129 and 130. The passage within brackets is a translation, provided 
by the Registry of the International Court of Justice, for the authoritative French 
text of the judgement; it is inserted here instead of the corresponding passage repre 
duced in the I.C.J. Reports, 1951, which is somewhat distorted by printing errors. 

18 Official Records of the General Assembly, 9th Sess., Supp. No. 9 (A/2693), p. 14 
14 Official Records of the General Assembly, 10th Sess., Supp. No. 9 (A/2934), p. 17. 
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graphical factors involved and should not constitute a justification in 
themselves. The application of the straight baseline system should be 
justified in principle on other grounds before purely local economic con- 
siderations could justify a particular way of drawing the lines. 

(5) Although this interpretation of the judgement was not supported 
by all the members, the great majority of the Commission endorsed this 
view at the eighth session, and the article was recast in that sense. 

(6) The question arose whether in waters which become internal waters 
when the straight baseline system is applied the right of passage should not 
be granted in the same way as in the territorial sea. Stated in such gen- 
eral terms, this argument was not approved by the majority of the Com- 
mission. The Commission was, however, prepared to recognize that if a 
state wished to make a fresh delimitation of its territorial sea according 
to the straight baseline principle, thus including in its internal waters 
parts of the high seas or of the territorial sea that had previously been 
waters through which international traffic passed, other nations could 
not be deprived of the right of passage in those waters. Paragraph 3 of 
the article is designed to safeguard that right. 

(7) Straight baselines may be drawn only between points situated on 
the territory of a single state. An agreement between two states under 
which such baselines were drawn along the coast and connecting points 
situated on the territories of different states, would not be enforceable 
against other states. 

(8) Straight baselines may be drawn to islands situated in the immedi- 


ate vicinity of the coast, but not to drying rocks and drying shoals. Only 
rocks or shoals permanently above sea level may be used for this purpose. 
Otherwise the distance between the baselines and the coast might be ex- 
tended more than is required to fulfil the purpose for which the straight 
baseline method is applied, and, in addition, it would not be possible at 
high tide to sight the points of departure of the baselines. 


Outer limit of the territorial sea 
ARTICLE 6 


The outer limit of the territorial sea is the line every point of which 
is at a distance from the nearest point of the baseline equal to the breadth 
of the territorial sea. 

Commentary 


(1) According to the committee of experts (see introduction to Chapter 
Il, paragraph 17 above), this method of determining the outer limit has 
already been in use for a long time. In the case of deeply indented coasts 
the line it gives departs from the line which follows the sinuosities of the 
coast. It is undeniable that the latter line would often be so tortuous as 
to be unusable for purposes of navigation. 

(2) The line all the points of which are at a distance of T miles from 
the nearest point on the coast (T being the breadth of the territorial 
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sea) may be obtained by means of a continuous series of ares of circles 
drawn with a radius of T miles from all points on the coastline. The 
outer limit of the territorial sea is formed by the most seaward ares. In 
the case of a rugged coast, this line, although undulating, will be less 
of a zigzag than if it followed all the sinuosities of the coast, because circles 
drawn from those points on the coast where it is most deeply indented 
will not usually affect the outer limit of the seaward ares. In the case of 
a straight coast, or if the straight baseline method is followed, the ares of 
circles method produces the same result as the strictly parallel line. 

(3) The Commission considers that the ares of circles method is to be 
recommended because it is likely to facilitate navigation. In any ease, the 
Commission feels that states should be free to use this method without 
running the risk of being charged with a breach of international law on 
the ground that the line does not follow all the sinuosities of the coast. 


Bays 
ARTICLE 7 


1. For the purposes of these articles, a bay is a well-marked indenta- 
tion whose penetration is in such proportion to the width of its mouth 
as to contain landiocked waters and constitute more than a mere curva- 
ture of the coast. An indentation shall not, however, be regarded as a 
bay unless its area is as large as, or larger than, that of the semicircle 
drawn on the mouth of that indentation. If a bay has more than one 
mouth, this semicircle shall be drawn on a line as long as the sum total 
of the length of the different mouths. Islands within a bay shall be 
included as if they were part of the water area of the bay. 

2. The waters within a bay, the coasts of which belong to a single 
state, shall be considered internal waters if the line drawn across the 
mouth does not exceed fifteen miles measured from the low-water line. 

3. Where the mouth of a bay exceeds fifteen miles, a closing line of 
such length shall be drawn within the bay. When different lines of 
such length can be drawn that line shall be chosen which encloses the 
maximum water area within the bay. 

4. The foregoing provisions shall not apply to so-called “historic” bays, 
or in any cases where the straight baseline system provided for in 
Article 5 is applied. 

Commentary 


(1) Paragraph 1, which is taken from the report of the committee of 
experts mentioned above, lays down the conditions that must be satisfied 
by an indentation or curve in order to be regarded as a bay. In adopting 
this provision, the Commission repaired the omission to which attention 
had already been drawn by the Hague Codification Conference of 1930 and 
which the International Court of Justice again pointed out in its judge- 
ment in the Fisheries Case. Such an explanation was necessary in order 
to prevent the system of straight baselines from being applied to coasts 
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whose configuration does not justify it, on the pretext of applying the rules 
for bays. 

(2) If, as a result of the presence of islands, an indentation whose 
features as a ‘‘bay’’ have to be established has more than one mouth, 
the total length of the lines drawn across all the different mouths will be 
regarded as the width of the bay. Here, the Commission’s intention was 
to indicate that the presence of islands at the mouth of an indentation 
tends to link it more closely to the mainland, and this consideration may 
justify some alteration in the ratio between the width and the penetration 
of the indentation. In such a case an indentation which, if it had no 
islands at its mouth, would not fulfil the necessary conditions, is to be 
recognized as a bay. Nevertheless, islands at the mouth of a bay cannot 
be considered as ‘‘closing’’ the bay if the ordinary sea route passes be- 
tween them and the coast. 

(3) The Commission discussed at length the question of the conditions 
under which the waters of a bay can be regarded as internal waters. The 
majority considered that it was not sufficient to lay down that the waters 
must be closely linked to the land domain by reason of the depth of pene- 
tration of the bay into the mainland, or otherwise by its configuration, or 
by reason of the utility the bay might have from the point of view of the 
economic needs of the country. These criteria lack legal precision. 

(4) The majority of the Commission took the view that the maximum 
length of the closing line must be stated in figures and that a limitation 
based on geographical or other considerations, which would necessarily 
be vague, would not suffice. It considered, however, that the limit should 
be more than ten miles. Although not prepared to establish a direct 
relationship between the length of the closing line and the breadth of the 
territorial sea—such a relationship was formally denied by certain mem- 
bers of the Commission—it felt bound to take some account of tendencies 
to extend the breadth of the territorial sea by lengthening the closing line 
of bays. As an experiment the Commission suggested, at its seventh 
session, a distance of twenty-five miles; thus, the length of the closing 
line would be slightly more than twice the permissible maximum breadth of 
the territorial sea as laid down in paragraph 2 of Article 3. Sinee, firstly, 
historic bays, some of which are wider than twenty-five miles, would not 
come under ihe article and since, secondly, the provision contained in 
paragraph 1 of the article concerning the characteristics of a bay was 
calculated to prevent abuse, it seemed not unlikely that some extension of 
the closing line would be more readily accepted than an extension of the 
breadth of the territorial sea in general. At the seventh session, the 
majority of the Commission rejected a proposal that the length of the 
closing line should be set at twice the breadth of the territorial sea, 
primarily because it considered such a delimitation unacceptable to states 
that have adopted a breadth of three or four miles for their territorial 
sea. At its eighth session the Commission again examined this question 
in the light of replies from governments. The proposal to extend the 
closing line to twenty-five miles had found little support; a number of 
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governments stated that, in their view, such an extension was excessive. 
By a majority, the Commission decided to reduce the twenty-five miles 
figure, proposed in 1955, to fifteen miles. While appreciating that a line 
of ten miles had been recognized by several governments and established 


by international conventions, the Commission took account of the fact 
that the origin of the ten-mile line dates back to a time when the breadth 
of the territorial sea was much more commonly fixed at three miles than 


it isnow. In view of the tendency to increase the breadth of the territorial 


sea, the majority in the Commission thought that an extension of the 
closing line to fifteen miles would be justified and sufficient. 

(5) If the mouth of a bay is more than fifteen miles wide, the closing 
line will be drawn within the bay at the point nearest to the sea where 
the width does not exceed that distance. Where more than one line of 
fifteen miles in length can be drawn, the closing line will be so selected as 
to enclose the maximum water area within the bay. The Commission b 
lieves that other methods proposed for drawing this line will give rise to 
uncertainties that will be avoided by adopting the above method, which is 
that proposed by the above-mentioned committee of experts. 

(6) Paragraph 4 states that the foregoing provisions shall not apply to 
‘*historic’’ bays. 

(7) The Commission felt bound to propose only rules applicable to bays 
the coasts of which belong to a single state. As regards other bays, the 
Commission has not sufficient data at its disposal concerning the number of 
eases involved or the regulations at present applicable to them. 


Ports 


ARTICLE 8 


For the purpose of delimiting the territorial sea, the outermost perma- 
nent harbour works which form an integral part of the harbour system 
shall be regarded as forming part of the coast. 


Commentary 


(1) The waters of a port up to a line drawn between the outermost 
installations form part of the internal waters of the coastal state. No 
rules for ports have been included in this draft, which is exclusively 
concerned with the territorial sea and the high seas. 

(2) Permanent structures erected on the coast and jutting out to sea 
(such as jetties and coast protective works) are assimilated to harbour 


works. 

(3) Where such structures are of excessive length (for instance, a jetty 
extending several kilometres into the sea), it may be asked whether this 
article could still be applied or whether it would not be necessary, in such 
eases, to adopt the system of safety zones provided for in Article 71 for 
installations on the continental shelf. As such cases are very rare, the 
Commission, while wishing to draw attention to the matter, did not deem 
it necessary to state an opinion. 
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Roadsteads 
ARTICLE 9 


Roadsteads which are normally used for the loading, unloading and 
anchoring of ships, and which would otherwise be situated wholly or 
partly outside the outer limit of the territorial sea, are included in the 
territorial sea. The coastal state must give due publicity to the limits 
of such roadsteads. 

Commentary 


In substance, this article is based on the 1930 Codification Conference 
text. With some dissenting opinions, the Commission considered that 
roadsteads situated outside the territorial sea should not be treated as 
internal waters. While appreciating that the coastal state must be able 
to exercise special supervisory and police rights in such roadsteads, the 
Commission thought it would be going too far to treat them as internal 
waters, since innocent passage through them might then be prohibited. 
It considered that the rights of the coastal state were sufficiently safe- 
guarded by the recognition of such waters as territorial sea. 


Islands 
ARTICLE 10 


Every island has its own territorial sea. An island is an area of land, 
surrounded by water, which in normal circumstances is permanently 
above high-water mark. 

Commentary 


(1) This article applies both to islands situated in the high seas and to 
islands situated in the territorial sea. In the case of the latter, their own 
territorial sea will partly coincide with the territorial sea of the mainland. 
The presence of the island will create a bulge in the outer limit of the 
territorial sea of the mainland. The same idea can be expressed in the 
following form: islands, wholly or partly situated in the territorial sea, 
shall be taken into consideration in determining the outer limit of the 
territorial sea. 

(2) An island is understood to be any area of land surrounded by water 
which, except in abnormal circumstances, is permanently above high-water 
mark. Consequently, the following are not considered islands and have 
no territorial sea: 

(i) Elevations which are above water at low tide only. Even if an 
installation is built on such an elevation and is itself permanently above 
water—a lighthouse, for example—the elevation is not an ‘‘island’’ as 
understood in this article; 

(ii) Technical installations built on the seabed, such as installations 
used for the exploitation of the continental shelf (see Article 71). The 
Commission nevertheless proposed that a safety zone around such in- 
‘tallations should be recognized in view of their extreme vulnerability. 
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It does not consider that a similar measure is required in the case of 


lighthouses. 

(3) The Commission had intended to follow up this article with a pro- 
vision concerning groups of islands. Like the Hague Conference for the 
Codification of International Law of 1930, the Commission was unable to 
overcome the difficulties involved. The problem is singularly complicated 
by the different forms it takes in different archipelagos. The Commission 
was prevented from stating an opinion, not only by disagreement on the 
breadth of the territorial sea, but also by lack of technical information on 
the subject. It recognizes the importance of this question and hopes that 
if an international conference subsequently studies the proposed rules 
it will give attention to it. 

(4) The Commission points out, for purposes of information, that 
Article 5 may be applicable to groups of islands lying off the coast. 


Drying rocks and drying shoals 
ARTICLE 11 


Drying rocks and drying shoals which are wholly or partly within the 
territorial sea, as measured from the mainland or an island, may be taken 
as points of departure for measuring the extension of the territorial sea. 


Commentary 


(1) Drying rocks and shoals situated wholly or partly in the territorial 
sea are treated in the same way as islands. The limit of the territorial sea 
will make allowance for the presence of such drying rocks and will show 
bulges accordingly. On the other hand, drying rocks and shoals situated 
outside the territorial sea, as measured from the mainland or an island, 
have no territorial sea of their own. 

(2) It was suggested that the terms of Article 5 (under which straight 
baselines are not drawn to or from drying rocks and shoals) might be 
incompatible with the present article. The Commission sees no incompati- 
bility. The fact that for the purpose of determining the breadth of the 
territorial sea drying rocks and shoals are assimilated to islands does not 
imply that such rocks and shoals are treated as islands in every respect. 
In the comment to Article 5 it has already been pointed out that if they 
were so treated, then, where straight baselines are drawn, and particu- 
larly in the case of shallow waters off the coast, the distance between 
the baseline and the coast might be far greater than that required to fulfil 
the purpose for which the straight baseline method was designed. 


Delimitation of the territorial sea in straits and off other opposite coasts 


ARTICLE 12 


1. The boundary of the territorial sea between two states, the coasts 
of which are opposite each other at a distance less than the extent of the 
belts of territorial sea adjacent to the two coasts, shall be fixed by agree- 
ment between those states. Failing such agreement and unless another 
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boundary line is justified by special circumstances, the boundary is the 
median line every point of which is equidistant from the nearest points 
on the baselines from which the breadths of the territorial seas of the 
two states are measured. 

2. If the distance between the two states exceeds the extent of the 
two belts of territorial sea, the waters lying between the two belts shall 
form part of the high seas. Nevertheless, if, as a consequence of this 
delimitation, an area of the sea not more than two miles in breadth 
should be entirely enclosed within the territorial sea, that area may, 
by agreement between the coastal states, be deemed to be part of the 
territorial sea. 

3. The first sentence of the preceding paragraph shall be applicable 
to cases where both coasts belong to one and the same coastal state. 
If, as a consequence of this delimitation, an area of the sea not more than 
two miles in breadth should be entirely enclosed within the territorial 
sea, that area may be declared by the coastal state to form part of its 
territorial sea. 


4. The line of demarcation shall be marked on the officially recognized 
large-scale charts. 


Commentary 


(1) The 1955 draft contained an article (12) entitled ‘‘ Delimitation of 
the territorial sea in straits,’’ and another (14) entitled ‘‘Delimitation of 
the territorial sea of two states, the coasts of which are opposite each 
other.’’ It was correctly pointed out that the text could be simplified by 
combining those two articles, since the delimitation of the territorial sea 
in straits did not present any different problem from that of the opposite 
coasts of two states generally. It is only the right of passage in straits 
that calls for special attention. The Commission has dealt with this in 
Article 17, paragraph 4. 

(2) The delimitation in case of disagreement between those states, 
of the territorial seas between two states the coasts of which are opposite 
each other, was one of the main tasks of the committee of experts which 
met at The Hague in April 1953 at the Commission’s request. The Com- 
mission approved of the experts’ proposals (A/CN.4/61/Add.1) and took 
them as a basis for this article. It considered, however, that it would be 
Wrong to go into too much detail and that the rule should be fairly flexible. 
Consequently, it did not adopt certain points of detail laid down by the 
experts. Although the Commission noted that special circumstances would 
probably necessitate frequent departures from the mathematical median 
line, it thought it advisable to adopt, as a general rule, the system of the 
median line as a basis for delimitation. 

(3) Under the term ‘‘baselines’’ at the end of paragraph 1 the Com- 
mission includes both normal baselines and those applied under any straight 
baseline system adopted for the coast in question. 

(4) The second paragraph deals with cases where parts of the high sea 
may be surrounded by the territorial seas of the two states. It was thought 
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that there was no valid reason why these enclosed portions of sea—which 
may be quite large in area—should not be treated as high seas. If such 
areas are very small, however, their assimilation to the territorial sea may 
be justified on practical grounds. Such exceptions will be limited to en- 
claves of sea not more than two miles across, this being the width fixed by 
the Commission following the example of the 1930 Codification Confer- 
ence, though it is not claimed that there is any existing rule of positive law 
to this effect. 

(5) If both shores belong to the same state, the question of delimitation 
of the territorial sea can only arise if the distance between the two shores 
is more than twice the breadth of the territorial sea. The first sentence of 
paragraph 2 will then apply. In this case the question of enclaves may 
also arise. The enclave may then be assimilated to the territorial sea if it 
is not more than two miles across. 

(6) The Commission is aware that the rules it has formulated in para- 
graphs 2 and 3 cannot be applied in all circumstances. Cases may arise 
in which, either by reason of differences in customary law or by reason of 
international conventions, it is necessary to apply a different rule to the 
sea between the two coasts. It is not impossible that the area of sea 
between two coasts of the same state may have the character of an internal 
sea subject to special rules. The Commission cannot undertake to study 
these special cases; it must confine itself to stating the principles which, 
in general, could serve as a point of departure for determining the legal 
status of the areas in question. 

(7) The rule established by the present article does not provide any 
solution for cases in which the states opposite each other have adopted 
different breadths for their territorial seas. As long as no agreement is 
reached on the breadth of the territorial sea, disputes of this kind cannot 
be settled on the basis of legal rules; they must be settled by agreement 
between the parties. 


Delimitation of the territorial sea at the mouth of a river 


ARTICLE 13 


1. If a river flows directly into the sea, the territorial sea shall be 
measured from a line drawn inter fauces terrarum across the mouth of 


the river. 
2. If the river flows into an estuary the coasts of which belong to a 


single state, Article 7 shall apply. 


Commentary 


The substance of this article is taken from the Report of Sub-Committee 
II of the Second Committee of the Hague Conference of 1930 for the Codi- 
fication of International Law. So far as paragraph 2 is concerned, the 
Commission has not the necessary geographical data at its disposal to 
decide whether this provision is applicable to all existing estuaries. 
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Delimitation of the territorial sea of two adjacent states 
ARTICLE 14 


1. The boundary of the territorial sea between two adjacent states 
shall be determined by agreement between them. In the absence of 
such agreement, and unless another boundary line is justified by special 
circumstances, the boundary is drawn by application of the principle of 
equidistance from the nearest points on the baseline from which the 
breadth of the territorial sea of each country is measured. 

2. The boundary line shall be marked on the officially recognized 
large-scale charts. 


Commentary 


(1) The situation described in this article can be regulated in various 
ways. 

(2) First, it would be possible to consider extending the land frontier 
out to sea as far as the outer limit of the territorial sea. This line can only 
be used if the land frontier meets the coast at a right angle; if the angle is 
acute, the result is impracticable. 

(3) A second solution would be to draw a line at right angles to the 
coast at the point where the land frontier reaches the sea. This method 
is open to criticism if the coastline curves in the vicinity of the point in 
question; for in that case the line drawn at right angles may meet the 
coast again at another point. 

(4) A third solution would be to adopt as the demarcation line the 
geographical parallel passing through the point at which the land frontier 
meets the coast. This solution is not applicable in all cases either. 

(5) A fourth solution would be to draw a line at right angles to the 
general direction of the coastline. The Norwegian and Swedish Govern- 
ments drew attention to the arbitral award of 23 October 1909 in a dispute 
between Norway and Sweden, of which the statement of reasons contains 
the following sentence: 


‘*The delimitation shall be made by tracing a line perpendicularly to 
the general direction of the coast.’’ (A/CN.4/71, p. 14 and A/CN.4/ 
71/Add.1, p. 3). 


(6) The group of experts, mentioned above, was unable to support this 
last method of drawing the boundary line. It was of opinion that it was 
often impracticable to establish any ‘‘general direction of the coast’’; the 
result would depend on the ‘‘seale of the charts used for the purpose and 
... how much coast shall be utilized in attempting to determine any 
general direction whatever.’’ Consequently, since the method of drawing 
a line at right angles to the general direction of the coastline is too vague 


for purposes of law, the best solution seems to be the median line which 
the group of experts suggested. Such a line should be drawn according 


to the principle of equidistance from the respective coastlines. Where the 
Coast is straight, a line drawn according to this method will coincide with 
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one drawn at right angles to the coast at the intersection of the land 
frontier and the coastline. If, however, the coast is curved or irregular, 
the line takes the contour into account, while avoiding the difficulties 
of the problem of the general direction of the coast. 

(7) The Commission agreed with the view taken by the group of experts. 
As in the case dealt with by the preceding article, however, it considers that 
the rule should be very flexibly applied. 


RIGHT OF INNOCENT PASSAGE 


Section III. 


contains four subsections: subsection A. General 


(1) This section 
’. Government ships 


rules; subsection B. Merchant ships; subsection C. 
other than warships; subsection D. Warships. The general rules laid 
down in subsection A are fully applicable to merchant ships (subsection 
B). They apply to the ships referred to in subsections C and D subject 


to the reservations stated there. 

(2) The Commission. wishes to point out that this section, like the whole 
of these regulations, is applicable only in time of peace. No provision 
of this section affects the rights and obligations of Members of the United 


Nations Organization under the Charter. 


SuBsecTION A. GENERAL RULES 


Meaning of the right of innocent passage : 
ARTICLE 15 
S| 

1. Subject to the provisions of the present rules, ships of all states i 
shall enjoy the right of innocent passage through the territorial sea. 

2. Passage means navigation through the territorial sea for the 
purpose either of traversing that sea without entering internal waters, 
or of proceeding to internal waters, or of making for the high seas from 
internal waters. 

3. Passage is innocent so long as a ship does not use the territorial ter 
sea for committing any acts prejudicial to the security of the coastal res 
state or contrary to the present rules, or to other rules of international all 
law. sta 

4. Passage includes stopping and anchoring, but only insofar as y 
the same are incidental to ordinary navigation or are rendered necessary to : 
by force majeure or by distress. 

5. Submarines are required to navigate on the surface. 

Commentary 
Inte 

(1) This article lays down that ships of all states, including fishing Cort 
boats, have the right of innocent passage through the territorial sea. It (2 
reiterates a principle recognized by international law and confirmed by the rloit 
1930 Codification Conference. (sic) 


(2) According to paragraph 2 the general rule recommended for ships 
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passing through the territorial sea is equally applicable to ships proceed- 
ing to or from ports. In the latter cases, however, certain restrictions are 
necessary: these are mentioned in Article 17, paragraph 2, Article 20, 
paragraph 2 and Article 21, paragraph 3. 

(3) For the right in question to be claimable, passage must in fact be 
innocent. It will not be innocent if the ship commits any of the acts 
referred to in paragraph 3. This paragraph follows the lines of that 
included in Article 5 of the rules proposed by the Second Committee of the 
1930 Codification Conference. The Commission considered that ‘‘fiscal 
interests of the State’’—a term which, according to the 1930 comments, 
should be interpreted very broadly as including all matters relating to 
customs and to import, export and transit prohibitions—could be regarded 
as being included in the more general expression used in paragraph 3. 
This expression covers, inter alia, questions relating to customs and health 
as well as the interests enumerated in the comment to Article 18. 

(4) Paragraph 3 contains only general criteria and does not go into 
details. There was therefore no need to mention the case—to which 
attention has been specifically drawn—of ships using the territorial sea 
for the express purpose of defeating import and export controls and con- 
travening the customs regulations of the coastal state (‘‘hovering ships’’). 
The Commission considers, however, that passage undertaken for this 
purpose cannot be regarded as innocent. 

(5) Under the 1955 draft, the provision in paragraph 5 was inserted 
in the subsection on warships. It has been transferred to the general 
subsection in order to make it equally applicable to commercial submarines, 
if these ships are ever re-introduced. 


Duties of the coastal state 


ARTICLE 16 


1. The coastal state must not hamper innocent passage through the 
territorial sea. It is required to use the means at its disposal to ensure 
respect for innocent passage through the territorial sea and must not 
allow the said sea to be used for acts contrary to the rights of other 
states. 

2. The coastal state is required to give due publicity to any dangers 
to navigation of which it has knowledge. 


Commentary 


(1) This article confirms the principles which were upheld by the 
International Court of Justice in its judgement of 9 April 1949 in the 
Corfu Channel Case between the United Kingdom and Albania. 

(2) If they hamper innocent passage, installations intended for the ex- 
ploitation of the seabed and subsoil of the territorial sea must not be sited 
ic] in narrow channels or in sea lanes forming part of the territorial sea 
ind essential for international navigation. 
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Rights of protection of the coastal state 


ARTICLE 17 


1. The coastal state may take the necessary steps in its territorial 
sea to protect itself against any act prejudicial to its security or to such 
other of its interests as it is authorized to protect under the present rules 
and other rules of international law. 

2. In the case of ships proceeding to internal waters, the coastal state 
shall also have the right to take the necessary steps to prevent any 
breach of the conditions to which the admission of those ships to those 
waters is subject. 

3. The coastal state may suspend temporarily in definite areas of its 
territorial sea the exercise of the right of passage if it should deem such 
suspension essential for the protection of the rights referred to in para- 
graph 1. Should it take such action, it is bound to give due publicity 
to the suspension. 

4. There must be no suspension of the innocent passage of foreign 
ships through straits normally used for international navigation between 


two parts of the high seas. 


Commentary 


(1) This article recognizes the right of the coastal state to verify the 
innocent character of the passage, if need should arise, and to take the 
necessary steps to protect itself against any act prejudicial to its security 
or to such other of its interests as it is authorized to protect under the 
present rules and other rules of international law. The Second Com- 
mittee of the 1930 Codification Conference used the expression ‘‘ public 
order’’ in this context. The Commission prefers to avoid this expression, 
which is open to various interpretations. 

(2) In exceptional cases a temporary suspension of the right of passage 
is permissible if compelling reasons connected with general security require 
it. Although it is arguable that this power was in any case implied in 
paragraph 1 of the article, the Commission considered it desirable to 
mention it expressly in a third paragraph which specifies that only a tem- 
porary suspension in definite areas is permissible. The Commission is of 
the opinion that the article states the international law in force. 

(3) The Commission also included a clause formally prohibiting inter- 
ference with passage through straits used for navigation between two parts 
of the high seas. The expression ‘‘straits normally used for international 
navigation between two parts of the high seas’’ was suggested by the de 
cision of the International Court of Justice in the Corfu Channel Case. 
The Commission, however, was of the opinion that it would be in com 
formity with the Court’s decision to insert the word ‘‘normally’’ before the 


word ‘‘used.’’ 

(4) The question was asked what would be the legal position of straits 
forming part of the territorial sea of one or more states and constituting 
the sole means of access to a port of another state. The Commission ¢0l 
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siders that this case could be assimilated to that of a bay whose inner part 
and entrance from the high seas belong to different states. As the Com- 
mission felt bound to confine itself to proposing rules applicable to bays, 
wholly belonging to a single coastal state, it also reserved consideration of 
the above-mentioned case. 


Duties of foreign ships during their passage 


ARTICLE 18 


Foreign ships exercising the right of passage shall comply with the 
laws and regulations enacted by the coastal state in conformity with the 
present rules and other rules of international law and, in particular, with 
the laws and regulations relating to transport and navigation. 


Commentary 


(1) International law has long recognized the right of the coastal state 
to enact, in the general interest of navigation, special regulations applicable 


' to ships exercising the right of passage through the territorial sea. 

; (2) Ships entering the territorial sea of a foreign state remain under 
the jurisdiction of the flag state. Nevertheless, the fact that they are in 
waters under the sovereignty of another state imposes some limitation on 
the exclusive jurisdiction of the flag state. Such ships must comply with 

e the laws and regulations enacted by the coastal state in conformity with the 

le present rules and other rules of international law and, in particular, with 

Ly the laws and regulations relating to transport and navigation. At its 

he seventh session, the Commission thought it useful to give the following 

examples: 

he (a) The safety of traffic and the protection of channels and buoys; 

~ (b) The protection of the waters of the coastal state against pollution 

of any kind caused by ships; 

ge (c) The conservation of the living resources of the sea; 

- (d) The rights of fishing and hunting and analogous rights belonging 

= to the coastal state ; 

= (e) Any hydrographical survey. 

a (3) At the eighth session, a proposal was made for the addition of the 
following to this list: use of the national flag, use of the route prescribed 

os for international navigation and observance of rules relating to security 
arts and of customs and health regulations. The Commission considered that 
call such a list, which could not be exhaustive, would be somewhat arbitrary 
and preferred to mention these cases in the commentary without including 
on them in the body of the article. 

pe (4) The corresponding article drafted by the Second Committee of the 

» the 1930 Conference contained a second paragraph reading: 

“The coastal State may not, however, apply these rules or regulations 
traits in such a manner as to discriminate between foreign vessels of different 
uting nationalities, nor, save in matters relating to fishing and shooting, be- 
eon tween national vessels and foreign vessels.’’ 
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(5) By omitting this paragraph, the Commission did not mean to imply 


that it does not contain a general, established rule of international law. 


The Commission considers, however, that cases may occur in which special 


rights granted by one state to another given state may be fully justified 
by the special relationship between the two states, and that in the absence 


of treaty provisions to the contrary, the grant of such rights cannot be 
invoked by other states as a ground for claiming similar treatment. The 


Commission prefers, therefore, that this question should continue to be 


governed by the general rules of law. 


MERCHANT SHIPS 


SUBSECTION B. 


Charges to be levied upon foreign ships 


ARTICLE 19 


1. No charge may be levied upon foreign ships by reason only of their 


passage through the territorial sea. 
2. Charges may only be levied upon a foreign ship passing through the 
territorial sea as payment for specific services rendered to the ship. 


Commentary 


(1) The purpose of this article is to bar any charges in respect of 
general services to shipping (light or buoyage dues, ete.) and to allow pay- 
ment to be demanded only for special services rendered to the ship (pilot- 


age, towage, etc.). 
(2) It is, of course, understood that special rights in this connexion may 


be recognized in international conventions. 


(3) As a general rule, these charges should be levied on terms of 


analogous to those given for the omission from 


equality. For reasons 
Article 18 of the 1930 paragraph mentioned at the end of the comment 
on that article, the Commission did not include in Article 19 the words 
‘‘these charges shall be levied without discrimination’’ which occurred in 
the corresponding article drafted by the 1930 Conference. 

(4) A proposal was made that the following clause be added to para- 
graph 2: ‘‘The right of the coastal state to demand and obtain information 
on the nationality, tonnage, destination and provenance of passing vessels 
in order to facilitate the levying of charges is reserved.’’ The Commission 
was unwilling to insert in the article a clause which, if injudiciously ap- 
plied, might seriously interfere with the passage of ships. But the Com- 
mission has no wish to dispute the fact that, in certain circumstances, the 
coastal state may be entitled to ask for the above-mentioned information 
Any unjustifiable interference with navigation must, however, be avoided. 


Arrest on board a foreign ship 


ARTICLE 20 


1. A coastal state may not take any steps on board a foreign ship 
passing through the territorial sea to arrest any person or to conduct 
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any investigation by reason of any crime committed on board the ship 
during its passage, save only in the following cases: 


(a) If the consequences of the crime extend beyond the ship; or 

(b) If the crime is of a kind to disturb the peace of the country or the 
good order of the territorial sea; or 

(c) If the assistance of the local authorities has been requested by the 
captain of the ship or by the consul of the country whose flag the 
ship flies. 

2. The above provisions do not affect the right of the coastal state 
to take any steps authorized by its laws for the purpose of an arrest 
or investigation on board a foreign ship lying in its territorial sea or 
passing through the territorial sea after leaving internal waters. 

3. In considering whether or how an arrest should be made, the local 
authorities shall pay due regard to the interests of navigation. 


Commentary 


(1) This article enumerates the cases in which the coastal state may 
stop a foreign ship passing through its territorial sea for the purpose 
of arresting persons or conducting an investigation in connexion with a 
criminal offence committed on board the ship during the said passage. In 
such a case a conflict of interests occurs; on the one hand, there are the 
interests of shipping, which should suffer as little interference as possible; 
on the other hand, there are the interests of the coastal state, which wishes 
to enforce its criminal law throughout its territory. The coastal state’s 
authority to bring the offenders before its courts (if it can arrest them) 
remains undiminished, but its power to arrest persons on board ships 
which are merely passing through the territorial sea is limited to the cases 
enumerated in the article. 

2) The coastal state has no authority to stop a foreign ship passing 
through the territorial sea without entering internal waters merely be- 
cause some person happens to be on board who is wanted by the judicial 
authorities of that state in connexion with some punishable act com- 
mitted elsewhere than on board the ship. A fortiori, a request for ex- 
tradition addressed to the coastal state by reason of an offence committed 
abroad cannot be considered a valid reason for stopping the ship. 

(3) In the case of a ship lying in the territorial sea, the jurisdiction 
of the coastal state should be regulated by the state’s own municipal law. 
Such jurisdiction is more extensive than in the case of ships which are 
simply passing through the territorial sea along the coast. This applies 
also to ships which have called at a port or left a navigable waterway in 
the coastal state ; the fact that a ship has moored in a port and had contact 
with the land, taken on passengers, etc., increases the coastal state’s powers 
in this respect. But the coastal state must always do its utmost to inter- 
fere as little as possible with navigation. The inconvenience caused to 
navigation by the stopping of a large liner outward bound in order to 
arrest a person alleged to have committed some minor offence ashore 
‘annot be regarded as of less importance than the interest which the state 
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may have in securing the arrest of the offender. Similarly, the judicial 
authorities of the coastal state should, as far as possible, refrain from 
arresting any of the officers or crew of the ship if their absence would make 
it impossible for the voyage to continue. 

(4) Thus the proposed article does not attempt to solve conflicts of 
jurisdiction between the coastal state and the flag state in the matter of 
criminal law, nor does it in any way prejudice their respective rights. 
The Commission is fully aware of the desirability of codifying the law 
relating to these matters. It appreciates in particular that it would be 
useful to determine what court is competent to deal with any criminal 
proceedings arising out of collisions in the territorial sea. Nevertheless, 
following the example set by the 1930 Conference, the Commission re- 
frained from formulating specific rules on this subject, because it felt 
that in this very broad field certain limits must inevitably be set to its 
work. Another reason for the Commission’s not dealing with the matter 
of collisions is the existence since 1952 of a convention on the subject, 
which has not yet been ratified by many states, namely the International 
Convention for the Unification of Certain Rules Relating to Penal Juris- 
diction in Matters of Collisions or Other Incidents of Navigation, signed 
at Brussels on 10 May 1952. 

(5) The question was raised whether the coastal state is entitled to 
make an arrest when the consequences of the crime, although extending 
beyond the ship, are limited to the territory of the flag state. The Com- 
mission did not feel that this case warranted making an exception to the 
rule in subparagraph (a) of paragraph 1. It is obvious that, particularly 
in such cases, the coastal state must act very warily, but it may well be that 
sometimes in these cases the arrest would also be in the interests of the flag 
state; hence, it would not be justifiable to forbid the coastal state to 
intervene, 

(6) An arrest for the purpose of suppressing illicit traffic in narcotic 
drugs may be justifiable, if the condition in subparagraph (a) is fulfilled. 


Arrest of ships for the purpose of exercising civil jurisdiction 
ARTICLE 21 


1. A coastal state may not arrest or divert a foreign ship passing 
through the territorial sea for the purpose of exercising civil jurisdiction 
in relation to a person on board the ship. 

2. A coastal state may not levy execution against or arrest the ship 
for the purpose of any civil proceedings, save only in respect of obliga- 
tions or liabilities incurred by the ship itself in the course or for the 
purpose of its voyage through the waters of the coastal state. 

3. The provisions of the previous paragraph are without prejudice 
to the right of the coastal state, in accordance with its laws, to levy 
execution against or to arrest, for the purpose of any civil proceedings, 4 
foreign ship lying in the territorial sea or passing through the territorial 
sea after leaving the internal waters. 
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Commentary 


(1) The Commission followed a rule analogous to that adopted for the 
exercise of criminal jurisdiction. A ship which is only passing through 
the territorial sea without entering internal waters may in no circumstances 
be stopped for the purpose of exercising civil jurisdiction in relation to 
any person on board; nor may the ship itself be arrested or seized except 
as a result of events occurring in the waters of the coastal state during the 
voyage in question, as for example, a collision, a salvage operation, etc., 
or in respect of obligations incurred for the purpose of the voyage. 

(2) The article does not attempt to provide a general solution for con- 
flicts of jurisdiction under private law between the coastal state and the 
flag state. Questions of this kind will have to be settled in accordance 
with the general principles of private international law and cannot be dealt 
with by the Commission in this report. Hence, questions of competence 
with regard to liability under civil law for collisions in the territorial sea 
are not covered by this article. 

(3) At its sixth session, the Commission had inserted in this article a 
provision concerning the coastal state’s right to levy execution against, 
or to arrest for the purpose of civil proceedings, ships passing through 
the territorial sea. Certain governments pointed out that there was a 
discrepancy between the rules adopted by the Commission and those of 
the Brussels Convention of 10 May 1952 for the Unification of Certain 
Rules Relating to the Arrest of Sea-Going Ships. This convention gives a 
longer list of cases in which arrest is permitted than the Commission’s 
1954 draft, which had followed the example of the Hague Conference of 
1930 for the Codification of International Law. At its seventh session, 
the Commission felt it should adopt the rules of the Brussels Convention, 
not only because unification is needed on this point but also because the 
rules of the convention, which are more recent than those drawn up in 
1930, were prepared and framed with great care by the maritime law 
experts of a large number of maritime states. For this reason the Com- 
mission attempted to bring the article into line with the provisions of the 
Brussels Convention. 

(4) The new wording, however, did not satisfy a number of govern- 
ments. It was pointed out that to attempt to summarize the convention 
in the draft articles by extracting brief passages from it would probably 
create even greater difficulties on account of the lack of uniformity which 
might arise between the terms of the summary inserted in the rules and 
the convention itself, in view of the impossibility of dealing with the whole 
substance of the convention in the rules. The Commission recognized the 
soundness of that comment. In addition, certain members pointed out that 
the Brussels Convention, which recognizes the right of arrest in many 
more cases than the Commission had done in its 1954 draft, affected in- 
hocent passage to what seemed an unjustifiable extent. Possibly the 
Brussels Convention, which regulated arrest within the full jurisdiction of 
the state, had been directed more to arrest in port than to arrest during 
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passage through the territorial sea. The majority of the Commission were 
of opinion that the 1954 text should be restored. They did not feel it ad- 
visable to leave the question in abeyance, as certain members had sug- 
gested, for they considered that the proposed rules would then be marred 
by a gap detrimental to international navigation. Even admitting that 
the authors of the 1952 Brussels Convention had wished to increase the 
number of cases in which the coastal state is entitled to exercise its civil 
jurisdiction over foreign ships merely passing through the territorial sea 
without entering a port, the existence of different rules on this point 
could hardly be regarded as a bar to the adoption of the above-mentioned 
provision since the Brussels Convention would bind only the contracting 


parties in their mutual relations. 
(5) If, on the other hand, a foreign vessel lies in the territorial sea or 


passes through it after leaving the internal waters, the coastal state has 
far wider powers. It is then entitled, in accordance with its laws, to levy 
execution against or to arrest the ship for the purpose of any civil 


proceedings. 


GOVERNMENT SHIPS OTHER THAN WARSHIPS 


SuBsEcTION C. 
Government ships operated for commercial purposes 


ARTICLE 22 


The rules contained in subsections A and B shall also apply to 
government ships operated for commercial purposes. 


Commentary 


A 


(1) The Commission followed the rules of the Brussels Convention 0 
1926 concerning the Immunity of Government Ships. It considered that 
these rules followed the preponderant practice of states and it therefore 


formulated Article 22 accordingly. 
(2) Certain members felt unable to accept the rules of the Brussels 


Convention and opposed this article. 


Government ships operated for non-commercial purposes 


ARTICLE 23 


The rules contained in subsection A shall apply to government ships 
operated for non-commercial purposes. 


Commentary 


The question of the application of subsection D to government ships 0P- 
erated for non-commercial purposes is left in abeyance. The Commission, 
not wishing on this occasion to settle in detail the status of this category 
of ships, left in abeyance the question whether they should be assimilated, 
entirely or in certain respects, to warships. In so doing, the Commission 
followed the example of the Hague Conference of 1930 for the Codification 


of International Law. 
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P number of states do require previous notification or authorization, the 
Commission is not in a position to dispute the right of states to take such a 
measure. But so long as a state has not enacted—and duly published— 
a restriction upon the right of passage of foreign warships through its 

P° territorial sea, such ships may pass through those waters without previous 

et notification or authorization provided that they do not lie in them or put 

4 in at a port. In these latter cases previous authorization—except in cases 

‘oD of putting in through stress of weather—is always required. The Com- 

‘on mission did not consider it necessary to insert an express stipulation to this 
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SussEcTIoN D. WarsHIPs 
Passage 


ARTICLE 24 


The coastal state may make the passage of warships through the 
territorial sea subject to previous authorization or notification. Nor- 
mally it shall grant innocent passage subject to the observance of the 
provisions of Articles 17 and 18. 


Commentary 


(1) At its sixth session in 1954, the Commission took the view that 
passage should be granted to warships without prior authorization or 
notification. At its seventh session in 1955, after noting the comments of 
certain governments and reviewing the question, the Commission felt 
obliged to amend this article so as to stress the right of the coastal state 
to make the right of passage of warships through the territorial sea subject 
to previous authorization or notification. Where previous authorization 
is required, it should not normally be subject to conditions other than 
those laid down in Articles 17 and 18. In certain parts of the territorial 
sea, or in certain special circumstances, the coastal state may, however, 
deem it necessary to limit the right of passage more strictly in the case of 
warships than in that of merchant ships. The 1955 article provides a 
clearer recognition of this right than the 1954 text. 

(2) The Commission reconsidered this matter at its eighth session, in 
the light of the comments of certain governments, which pointed out that 
in practice passage was effected without formality and without objection 
on the part of coastal states. The majority of the Commission, however, saw 
no reason to change its view. While it is true that a large number of states 
do not require previous authorization or notification, the Commission can 
only welcome this attitude, which displays a laudable respect for the princi- 
ple of freedom of communications, but this does not mean that a state would 
not be entitled to require such notification or authorization if it deemed it 
necessary to take this precautionary measure. Since it admits that the 
passage of warships through the territorial sea of another state can be 
considered by that state as a threat to its security, and is aware that a 


effect since Article 15, paragraph 4, applies equally to warships. 
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(3) The right of the coastal state to restrict passage is more limited in 
the case of passage through straits. The International Court of Justice in 
its judgement of 9 April 1949 in the Corfu Channel Case says: 

‘*Tt is, in the opinion of the Court, generally recognized and in ac- 
cordance with international custom that States in time of peace have a 
right to send their warships through straits used for international 
navigation between two parts of the high seas without the previous 
authorization of a coastal State, provided that the passage is innocent. 
Unless otherwise prescribed in an international convention, there is no 
right for a coastal State to prohibit such passage through straits in 
time of peace.’’ *® 


(4) The Commission relied on that judgement of the Court when in- 
serting in the 1955 draft, a second paragraph worded as follows: 


‘*It may not interfere in any way with innocent passage through 
straits normally used for international navigation between two parts 
of the high seas.’’ *® 


It was pointed out at the eighth session that this second paragraph was 
unnecessary, as paragraph 4 of Article 17, which forms part of subsection 
A entitled ‘‘General Rules,’’ was applicable to warships. The majority of 
the Commission supported the view that the second paragraph of the 
article included in 1955 was not strictly necessary. In deleting this 
paragraph the Commission, in order to avoid any misunderstanding on the 
subject, nevertheless wishes to state that Article 24, in conjunction with 
paragraph 4 of Article 17, must be interpreted to mean that the coastal 
state may not interfere in any way with the innocent passage of warships 
through straits normally used for international navigation between two 
parts of the high seas; hence the coastal state may not make the passage 
of warships through such straits subject to any previous authorization or 
notification. 

(5) The article does not affect the rights of states under a convention 
governing passage through the straits to which it refers. 


Non-observance of the regulations 


ARTICLE 25 


If any warship does not comply with the regulations of the coastal 
state concerning passage through the territorial sea and disregards any 
request for compliance which may be brought to its notice, the coastal 
state may require the warship to leave the territorial sea. 


Commentary 


The article indicates the course to be followed by the coastal state in the 
event of failure to observe the regulations of the coastal state. 


15 I.C.J. Reports, 1949, p. 28. 
16 Official Records of the General Assembly, 10th Sess., Supp. No. 9 (A/2934), p. 22 
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PART II. HIGH SEAS 
Section I. GENERAL REGIME 


Definition of the high seas 


ARTICLE 26 


1. The term “high seas” means all parts of the sea that are not in- 
cluded in the territorial sea, as contemplated by Part I, or in the internal 
waters of a state. 

2. Waters within the baseline of the territorial sea are considered 
“internal waters.” 

Commentary 


(1) The waters of the sea belong either to the high seas or to the terri- 
torial sea or to internal waters. In that part of these articles which deals 
with the territorial sea, the Commission has attempted to define the ex- 
ternal limits of the territorial sea and has indicated the baselines from 
which it should be measured. Waters within these baselines are internal 
waters, over which, subject to the provisions of international law limiting 
the rights of the state—particularly as regards ports and international 
waterways—the state exercises its sovereignty in the same way as over 
the land. 

(2) Some large stretches of water, entirely surrounded by dry land, 
are known as ‘“‘lakes,’’ others as ‘‘seas.’’ The latter constitute internal 
seas, to which the régime of the high seas is not applicable. Where such 
stretches of water communicate with the high seas by a strait or arm of the 
’ if the coasts, including those 


ees 


sea, they are considered as ‘‘internal seas’ 
of the waterway giving access to the high seas, belong to a single state. 
If that is not the case, they are considered as high seas. These rules may, 
however, be modified for historical reasons or by international arrange- 
ment. 

Freedom of the high seas 


ARTICLE 27 


The high seas being open to all nations, no state may validly purport 
to subject any part of them to its sovereignty. Freedom of the high 
seas comprises, inter alia: 


(1) Freedom of navigation; 

(2) Freedom of fishing; 

(3) Freedom to lay submarine cables and pipelines; 
(4) Freedom to fly over the high seas. 


Commentary 


(1) The principle generally accepted in international law that the high 
Seas are open to all nations governs the whole regulation of the subject. 
No state may subject any part of the high seas to its sovereignty ; hence no 
State may exercise jurisdiction over any such stretch of water. States are 
bound to refrain from any acts which might adversely affect the use of 
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the high seas by nationals of other states. Freedom to fly over the high 
seas is expressly mentioned in this article because the Commission considers 
that it follows directly from the principle of the freedom of the sea; the 
Commission has, however, refrained from formulating rules on air naviga- 
tion, since the task it set itself in the present phase of its work is confined 
to the codification and development of the law of the sea. 

(2) The list of freedoms of the high seas contained in this article is not 
restrictive. The Commission has merely specified four of the main free- 
doms, but it is aware that there are other freedoms, such as freedom to 
undertake scientific research on the high seas—a freedom limited only by 
the general principle stated in the third sentence of paragraph 1 of the 
commentary to the present article. The Commission has not made specific 
mention of the freedom to explore or exploit the subsoil of the high seas. 
It considered that apart from the case of the exploitation or exploration 
of the soil or subsoil of a continental shelf—a case dealt with separately 
in Section III below—such exploitation had not yet assumed sufficient 
practical importance to justify special regulation. 

(3) Nor did the Commission make any express pronouncement on the 
freedom to undertake nuclear weapon tests on the high seas. In this con- 
nexion the general principle enunciated in the third sentence of para- 
graph 1 of this commentary is applicable. In addition, the Commission 
draws attention to Article 48, paragraphs 2 and 3, of these articles. The 
Commission did not, however, wish to prejudge the findings of the Scien- 
tific Committee set up under General Assembly resolution 913 (X) of 3 
December 1955 to study the effects of atomic radiation. 

(4) The term ‘‘submarine cables’’ applies not only to telegraph and 
telephone cables, but also to high-voltage power cables. 

(5) Any freedom that is to be exercised in the interests of all entitled 
to enjoy it, must be regulated. Hence, the law of the high seas contains 
certain rules, most of them already recognized in positive international 
law, which are designed, not to limit or restrict the freedom of the high 
seas, but to safeguard its exercise in the interests of the entire international 
community. These rules concern particularly: 

(i) The right of states to exercise their sovereignty on board ships 
flying their flag; 

(ii) The exercise of certain policing rights; 

(iii) The rights of states relative to the conservation of the living 
resources of the high seas; 

(iv) The institution by a coastal state of a zone contiguous to its coast 
for the purpose of exercising certain well-defined rights; 

(v) The rights of coastal states with regard to the continental shelf. 


(6) These matters form the subject of the present articles. 


SupsecTion A. NAVIGATION 


The right of navigation 


ARTICLE 28 


Every state has the right to sail ships under its flag on the high seas. 
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Commentary 
See commentaries to Articles 29 and 30. 
Nationality of ships 
ARTICLE 29 


1. Each state shall fix the conditions for the grant of its nationality 
to ships, for the registration of ships in its territory, and for the right to 
fly its flag. Ships have the nationality of the state whose flag they are 
entitled to fly. Nevertheless, for purposes of recognition of the national 
character of the ship by other states, there must exist a genuine link 
between the state and the ship. 

2. A merchant ship’s right to fly the flag of a state is evidenced by 
documents issued by the authorities of the state of the flag. 


Commentary 


(1) Each state lays down the conditions on which ships may fly its 
flag. Obviously the state enjoys complete liberty in the case of ships 
owned by it or ships which are the property of a nationalized company. 
With regard to other ships, the state must accept certain restrictions. As 
in the case of the grant of nationality to persons, national legislation 
on the subject must not depart too far from the principles adopted by the 
majority of states, which may be regarded as forming part of international 
law. Only on that condition will the freedom granted to states not give 
rise to abuse and to friction with other states. With regard to the national 
element required for permission to fly the flag, a great many systems are 
possible, but there must be a minimum national element. 

(2) On this principle, the Institute of International Law, as long ago 
as 1896, adopted certain rules governing permission to fly the flag. At its 
seventh session the Commission deemed these rules acceptable in slightly 
amended form, while realizing that, if the practical ends in view were to 
be achieved, states would have to work out more detailed provisions when 
incorporating these rules in their legislation. 

(3) At its eighth session, the Commission, after examining the comments 
of governments, felt obliged to abandon this viewpoint. It came to the 
conclusion that the criteria it had formulated could not fulfil the aim 
it had set itself. Existing practice in the various states is too divergent 
to be governed by the few criteria adopted by the Commission. Regula- 
tions of this kind would be bound to leave a large number of problems 
unsolved and could not prevent abuse. The Commission accordingly 
thought it best to confine itself to enunciating the guiding principle that, 
before the grant of nationality is generally recognized, there must be a 
genuine link between the ship and the state granting permission to fly 
its flag. The Commission does not consider it possible to state in any 
greater detail what form this link should take. This lack of precision 
made some members of the Commission question the advisability of in- 
Serting such a stipulation. But the majority of the Commission preferred 
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a vague criterion to no criterion at all. While leaving states a wide lati- 
tude in this respect, the Commission wished to make it clear that the grant 
of its flag to a ship cannot be a mere administrative formality, with no 
accompanying guarantee that the ship possess a real link with its new 
state. The jurisdiction of the state over ships, and the control it should 
exercise in conformity with Article 34 of these articles, can only be effective 
where there exists in fact a relationship between the state and the ship 
other than mere registration or the mere grant of a certificate of registry. 

(4) Paragraph 2 has been added so that the nationality can be proved 
in ease of doubt. 

(5) The question was raised whether the United Nations, and possibly 
other international organizations also, should be recognized as having the 
right to sail ships exclusively under their own flags. The Commission 
fully recognized the importance of this question. Member states will 
obviously respect the protection exercised by the United Nations over a ship 
in eases where the competent organ has authorized the ship to fly the 
United Nations flag. But it must not be forgotten that the legal system 
of the flag state applies to the ship authorized to fly the flag. In this 
respect, the flag of the United Nations or of another international organiza- 
The Commission had in- 


tion cannot be assimilated to the flag of a state. 
In his 


structed the special rapporteur to submit a report on the subject. 
report (A/CN.4/103) the special rapporteur proposes that consideration 
be given to the following measures: 

(a) The Members of the United Nations would recognize a special 
United Nations registration entitling the ship to fly the United Nations flag 
and to special protection by the United Nations; 

(b) The Secretary-General of the United Nations would be authorized 
to conclude, as occasion may require, a special agreement with one or more 
Member States by which such Member States would allow the ships 
eoncerned to fly their flag in combination with the United Nations flag; 

(c) The Members of the United Nations would undertake, in a general 
agreement, to extend their legislation to ships concerning which a special 
agreement between them and the Secretary-General, as referred to in sub- 
paragraph (b), has been concluded, and to assimilate such ships to their 
own ships, insofar as that would be compatible with the United Nations’ 
interests ; 

(d) The Members of the United Nations would declare in the same 
general agreement that they recognize the special agreements between the 
Secretary-General and other Members of the United Nations, referred 
to in subparagraph (b), and that they extend to the United Nations all 
international agreements relating to navigation to which they are a party. 


(6) The Commission, after discussion, merely took note of these pro- 


Having regard to the diversity of the problems raised by this 


posals. 
It has, however, 


question, the Commission was unable to take a decision. 
inserted these proposals in its report, since it regards them as useful 
material for any subsequent study of the problem. 
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Status of ships 
ARTICLE 30 


Ships shall sail under the flag of one state only and, save in exceptional 
cases expressly provided for in international treaties or in these articles, 
shall be subject to its exclusive jurisdiction on the high seas. A ship 
may not change its flag during a voyage or while in a port of call, 
save in the case of a real transfer of ownership or change of registry. 


Commentary 


(1) The absence of any authority over ships sailing the high seas would 
lead to chaos. One of the essential adjuncts to the principle of the 
freedom of the seas is that a ship must fly the flag of a single state and that 
it is subject to the jurisdiction of that state. 

(2) In certain cases, policing rights have been granted to warships in 
respect of foreign ships. Some of these cases are the subject of inter- 
national treaties, although the regulations contained by the latter cannot 
yet be regarded as part of general international law. Such of these rights 
as are recognized in international law are incorporated in the present 
articles (Articles 43, 46 and 47). 

The Commission is aware that changes of flag during a voyage 
are calculated to encourage the abuses stigmatized by this article. The 
Commission also realizes that the interests of navigation are opposed to 
total prohibition of change of flag during a voyage or while in a port of 
call. In adopting the second sentence of this article, the Commission in- 
tended to condemn any change of flag which cannot be regarded as a 
bona fide transaction. 


Ships sailing under two flags 


ARTICLE 31 


A ship which sails under the flags of two or more states, using them 
according to convenience, may not claim any of the nationalities in 
question with respect to any other state, and may be assimilated to a ship 
without nationality. 


Commentary 


(1) Double nationality may give rise to serious abuse by a ship using 
one or another flag during the same voyage, according to its convenience. 
This practice cannot be tolerated. There is a definite school of thought 
which recognizes the right of other states to regard a ship sailing under 
two flags as having no proper nationality. In view of the serious disad- 
vantages in this ‘‘statelessness’’ for a ship, this sanction will do much 
to prevent ships from sailing under two flags and to induce those con- 
cerned to take the necessary steps to abandon this irregular practice. The 
Commission has therefore laid down this rule. 

(2) The Commission considered the advisability of also including stip- 
ulations as to the rights and obligations of states concerning change of 
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flag, but reached the conclusion that such regulation would give rise to 
somewhat complicated problems outside the agreed scope of this initial 
attempt to codify the law of the sea. 


Immunity of warships 


ARTICLE 32 


1. Warships on the high seas have complete immunity from the 
jurisdiction of any state other than the flag state. 

2. For the purposes of these articles, the term “warship” means a ship 
belonging to the naval forces of a state and bearing the external marks 
distinguishing warships of its nationality, under the command of an 
officer duly commissioned by the government and whose name appears 
in the Navy List, and manned by a crew who are under regular naval 


discipline. 


Commentary 


The principle embodied in paragraph 1 is generally accepted in inter- 
national law. The definition of the term ‘‘warship’’ has been based on 
Articles 3 and 4 of the Hague Convention of 18 October 1907 Relating to 
the Conversion of Merchant Ships into Warships. 


Immunity of other government ships 


ARTICLE 33 


For all purposes connected with the exercise of powers on the high 
seas by states other than the flag state, ships owned or operated by a 
state and used only on government service, whether commercial or 
non-commercial, shall be assimilated to and shall have the same im- 


munity as warships. 


Commentary 


(1) The Commission discussed the question whether ships used on com- 
mercial government service on the high seas could claim the same immunity 
as warships with respect to the exercise of powers by other states, and 
answered this question in the affirmative. Although aware of the ob- 
jections to the granting of immunity to merchant ships used on government 
service, which led to the denial of this right in the International Con- 
vention for the Unification of Certain Rules Relating to the Immunity of 
State-Owned Vessels, signed at Brussels on 10 April 1926, the Commission 
held that, as regards navigation on the high seas, there were no sufficient 
grounds for not granting to state ships used on commercial government 
service the same immunity as other state ships. The Commission thinks it 
worth while pointing out that the assimilation referred to in Article 33 
concerns only the immunity of ships for the purpose of the exercise of 
powers by other states, so that there is no question of granting to ships 
that are not warships policing rights over other ships, exercisable under 
international law only by warships. 


oy 
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(2) In order to avoid the ships concerned being stopped by warships not 
informed of their special character, it will be desirable for states, by mutual 
agreement, to determine the external signs by which that character can be 
indicated. 

Safety of navigation 


ARTICLE 34 


1. Every state is required to issue for ships under its jurisdiction 
regulations to ensure safety at sea with regard inter alia to: 

(a) The use of signals, the maintenance of communications and the 
prevention of collisions; 

(b) The crew, which must be adequate to the needs of the ship and 
enjoy reasonable labour conditions; 

(c) The construction, equipment and seaworthiness of the ship. 

2. In issuing such regulations, each state is required to observe inter- 
nationally accepted standards. It shall take the necessary measures to 
secure observance of the regulations. 


Commentary 


(1) In its 1955 provisional articles concerning the régime of the high 
seas the Commission had confined itself in the matter of safety of naviga- 
tion at sea to prescribing, in Article 9, rules concerning signals and the 
prevention of collisions. The Commission’s attention has been drawn to 
the existence of other regulations of great value in promoting safety at 
sea, and it was suggested that the article be extended to cover these points. 
The Commission recognized the soundness of this suggestion. Regulations 
concerning the construction, equipment and seaworthiness of ships, and 
the labour conditions of crews, can contribute much to the safety of navi- 
gation. Objections to the transfer of ships to another flag have often been 
accentuated by the fact that such regulations, and an effective control 
over their application, were lacking in the state of the new flag. The 
Commission accordingly deemed it desirable to insert provisions of this 
kind in the present article. 

(2) These are technical questions which the Commission cannot settle 
in detail. The Commission’s sole aim has been to lay down general 
principles. 


(3) States issuing regulations concerning the use of signals and the 
prevention of collisions should refrain from prescribing signals and rules 
which are at variance with those generally applied, and hence likely to 
cause confusion. Where there is no danger of confusion, certain de- 
partures might be admissible if the occasion arose. There is also broad 
agreement with regard to the construction, equipment and seaworthiness of 
ships. As regards reasonable labour conditions, the Commission refers to 
the conventions prepared under the auspices of the International Labour 
Organisation. 

(4) At its seventh session, the Commission took the view that in the 
matter of safety of life at sea, the interest of each state might be measured 
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by the number of persons on board its ships, and that shipping tonnage 
therefore appeared to be the best criterion. At its eighth session, however, 
the majority of the Commission preferred the more general expression 
*‘internationally accepted standards.’’ This expression also covers regula- 
tions which are a product of international co-operation, without necessarily 
having been confirmed by formal treaties. This applies particularly in the 


ease of signals. 


Penal jurisdiction in matters of collision 


ARTICLE 35 


1. In the event of a collision or of any other incident of navigation 
concerning a ship on the high seas involving the penal or disciplinary 
responsibility of the master or of any other person in the service of the 
ship, no penal or disciplinary proceedings may be instituted against such 
persons except before the judicial or administrative authorities either 
of the flag state or of the state of which the accused person is a national. 

2. No arrest or detention of the ship, even as a measure of investiga- 
tion, shall be ordered by any authorities other than those of the flag state. 


Commentary 


(1) The Commission thought that no account should be taken for the 
moment of private international law problems arising out of the question 
of collision, but considered it essential to determine what tribunal was 
competent to deal with any penal proceedings arising out of a collision. 
In view of the judgement rendered by the Permanent Court of Inter- 
national Justice on 7 September 1927 in the ‘‘Lotus’’ case, the Commission 
felt obliged to take a decision on the subject. This judgement, which was 
earried by the President’s casting vote after an equal vote of six to six, 
was very strongly criticized and caused serious disquiet in international 
maritime circles. A diplomatic conference held at Brussels in 1952 dis- 
agreed with the conclusions of the judgement. The Commission con- 
curred with the decisions of the conference, which were embodied in the 
International Convention for the Unification of Certain Rules Relating 
to Penal Jurisdiction in Matters of Collisions and Other Incidents of 
Navigation, signed at Brussels on 10 May 1952. It did so with the object 
of protecting ships and their crews from the risk of penal proceedings be- 
fore foreign courts in the event of collision on the high seas, since such 
proceedings may constitute an intolerable interference with international 
navigation. In such a ease, proceedings may take place only before the 
judicial or administrative authorities of the state whose flag was flown by 
the ship on which the persons in question were serving, or of the state 
of which they are nationals. In making this latter addition, the Com- 
mission adopted the findings of the Brussels Conference in order to enable 
states to take penal or disciplinary measures against their nationals serving 
on board foreign vessels who are accused of causing collisions, since in such 
cases some states wish to be able to prosecute their nationals with a view t0 
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withdrawing the certificates issued to them. The power to withdraw or 
suspend certificates rests solely with the state which has issued them. 

(2) Damage to a submarine telegraph, telephone or high-voltage power 
cable or to a pipeline (see Article 62) may be regarded as an ‘‘incident of 
navigation,’’ as referred to in paragraph 1 of this article. 


Duty to render assistance 


ARTICLE 36 


Every state shall require the master of a ship sailing under its flag, 
insofar as he can do so without serious danger to the ship, the crew or 
the passengers, 

(a) To render assistance to any person found at sea in danger of 
being lost; 

(6) To proceed with all speed to the rescue of persons in distress if 
informed of their need for assistance, insofar as such action may reason- 
ably be expected of him; 

(c) After a collision, to render assistance to the other ship, her crew 
and her passengers and, where possible, to inform the other ship of the 
name of his own ship, her port of registry and the nearest port at 
which she will call. 


Commentary 


The Commission deemed it advisable to include a provision to the effect 
that ships must render assistance to all persons in danger on the high 
seas. The Commission has borrowed the terms of Article XI of the Brus- 
sels Convention of 23 September 1910 for the Unification of Certain 
Rules of Law Respecting Assistance and Salvage at Sea, Article 8 of the 
Convention of the same date for the Unification of Certain Rules of Law 
with Respect to Collisions between Vessels, and Regulation 10 of Chapter 
V of the Regulations annexed to the International Convention on the 
Safety of Life at Sea, of 10 June 1948. In the opinion of the Commis- 
sion, the article as worded above states the existing international law. 


Slave trade 

t ARTICLE 37 

> Every state shall adopt effective measures to prevent and punish 
al the transport of slaves in ships authorized to fly its colours, and to 
he prevent the unlawful use of its flag for that purpose. Any slave taking 
ay tefuge on board any ship, whatever its colours, shall ipso facto be free. 
ite 

Commentary 


The duty of states to prevent and punish the transport of slaves in 
ships authorized to fly their colours is generally recognized in international 
law. The General Act of Brussels of 2 July 1890 stipulates that any slave 
taking refuge on board a warship or a merchant ship shall be free. The 
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Commission has broadened the wording so as not to exclude government 


ships other than warships. 
Piracy 


ARTICLE 38 


All states shall co-operate to the fullest possible extent in the repres- 
sion of piracy on the high seas or in any other place outside the jurisdic- 


tion of any state. 


Commentary 


(1) In its work on the articles concerning piracy, the Commission was 
greatly assisted by the research carried out at the Harvard Law School, 
which culminated in a draft convention of nineteen articles with com- 
mentary, prepared in 1932 under the direction of Professor Joseph 
Bingham. In general, the Commission was able to endorse the findings of 


that research. 

(2) Any state having an opportunity of taking measures against piracy, 
and neglecting to do so, would be failing in a duty laid upon it by inter- 
national law. Obviously, the state must be allowed a certain latitude as to 
the measures it should take to this end in any individual case. 


ARTICLE 39 


Piracy consists in any of the following acts: 
1. Any illegal act of violence, detention or any act of depredation, 
committed for private ends by the crew or the passengers of a private 
ship or a private aircraft, and directed: 

(a) On the high seas, against another ship or against persons or 


property on board such a ship; 
(b) Against a ship, persons or property in a place outside the jurisdic- 


tion of any state. 


2. Any act of voluntary participation in the operation of a ship or of an 
aircraft with knowledge of facts making it a pirate ship or aircraft. 
3. Any act of incitement or of intentional facilitation of an act de- ‘ 
scribed in subparagraph 1 or subparagraph 2 of this article. : 
t 
Commentary 
(1) The Commission had to consider certain controversial points as to sin 
the essential features of piracy. It reached the conclusion that: fr¢ 
(i) The intention to rob (animus furandi) is not required. Acts of t 
piracy may be prompted by feelings of hatred or revenge, and not merely _ 
by the desire for gain; reg 
(ii) The acts must be committed for private ends; : 
(iii) Save in the case provided for in Article 40, piracy can be com- he 
mitted only by private ships and not by warships or other government P 
ships; with 


(iv) Piracy can be committed only on the high seas or in a place situated 
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outside the territorial jurisdiction of any state, and cannot be committed 
within the territory of a state or in its territorial sea; 

(v) Acts of piracy can be committed not only by ships on the high 
seas, but also by aircraft, if such acts are directed against ships on the 
high seas ; 

(vi) Acts committed on board a ship by the erew or passengers and 
directed against the ship itself, or against persons or property on the ship, 


cannot be regarded as acts of piracy. 

(2) With regard to point (iii), the Commission is aware that there are 
treaties, such as the Nyon Arrangement of 14 September 1937, which brand 
the sinking of merchant ships by submarines, against the dictates of hu- 
manity, as piratical acts. But it is of the opinion that such treaties do not 
invalidate the principle that piracy can only be committed by private ships. 
In view of the immunity from interference by other ships which warships 
are entitled to claim, the seizure of such ships on suspicion of piracy might 
involve the gravest consequences. Hence the Commission feels that to 
assimilate unlawful acts committed by warships to acts of piracy would be 
prejudicial to the interests of the international community. The Com- 
mission was unable to share the view held by some of its members that the 
principle laid down in the Nyon Arrangement confirmed a new law in 
process of development. In particular, the questions arising in connexion 
with acts committed by warships in the service of rival governments en- 
gaged in civil war are too complex to make it seem necessary for the safe- 
guarding of order and security on the high seas that all states should have 
a general right, let alone an obligation, to repress as piracy acts per- 
petrated by the warships of the parties in question. 

(3) As regards point (iv), the Commission considers, despite certain 
dissenting opinions, that where the attack takes place within the territory 
of a state, including its territorial sea, the general rule should be applied 
that it is a matter for the state affected to take the necessary measures for 
the repression of the acts committed within its territory. In this the 
Commission is also following the line taken by most writers on the subject. 

(4) In considering as ‘‘piracy’’ acts committed in a place outside the 
jurisdiction of any state, the Commission had chiefly in mind acts com- 
mitted by a ship or aircraft on an island constituting terra nullius or on 
the shores of an unoccupied territory. But the Commission did not wish 
to exclude acts committed by aircraft within a larger unoccupied territory, 
since it wished to prevent such acts committed on ownerless territories 
from escaping all penal jurisdiction. 

(5) With regard to point (v), the Commission feels that acts com- 
mitted in the air by one aircraft against another aircraft can hardly be 
regarded as acts of piracy. In any case such acts are outside the scope 
of these draft articles. However, acts committed by a pirate aircraft 
against a ship on the high seas may, in the Commission’s view, be as- 
similated to acts committed by a pirate ship. 

(6) The view adopted by the Commission in regard to point (vi) tallies 
with the opinion of most writers. Even where the purpose of the muti- 
heers is to seize the ship, their acts do not constitute acts of piracy. 
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ARTICLE 40 


The acts of piracy, as defined in Article 39, committed by a govern- 
ment ship or a government aircraft whose crew has mutinied and taken 
control of the ship or aircraft are assimilated to acts committed by a 


private vessel. 


Commentary 


A state ship or state aircraft whose crew has mutinied and taken control 
of the ship or aircraft must be assimilated to a private ship or aircraft. 
Acts committed by the crew or passengers of such a ship against another 
ship can therefore assume the character of acts of piracy. Clearly, the 
article ceases to apply once the mutiny has been suppressed and lawful 


authority restored. 
ARTICLE 41 


A ship or aircraft is considered a pirate ship or aircraft if it is intended 
by the persons in dominant control to be used for the purpose of com- 
mitting one of the acts referred to in Article 39. The same applies if 
the ship or aircraft has been used to commit any such act, so long as it 
remains under the control of the persons guilty of that act. 


Commentary 


The purpose of this article is to define the terms ‘‘pirate ship’’ and 
‘‘pirate aircraft’’ as used in these articles. The mere fact that a ship 
sails without a flag is not sufficient to give it the character of a ‘‘pirate”’ 
ship. Two cases of pirate ships must be distinguished. First, there are 
ships intended to commit acts of piracy. Secondly, there is the case of 
ships which have already been guilty of such acts. Such ships can be 


considered as pirate ships so long as they remain under the control of the P 
persons who have committed those acts. A 
th 
ARTICLE 42 

A ship or aircraft may retain its national character although it has 
become a pirate ship or aircraft. The retention or loss of national char- | 
acter is determined by the law of the state from which the national char- mi 

acter was originally derived. 

Commentary 
It has been argued that a ship loses its national character by the fact He 
of committing acts of piracy. The Commission does not share this view. wal 
Such acts involve the consequences referred to in Article 43. Even though San 
the rule under which a ship on the high seas is subject only to the authority ( 
of the flag state no longer applies, the ship keeps the nationality of the whi 
state in question, and, subject to the provisions of Article 43, that state of : 
Ove} 


ean apply its law to the ship in the same way as to other ships flying its 
flag. A pirate ship should only be regarded as a ship without nationality 
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where the national laws of the state in question regard piracy as a ground 
for loss of nationality. 
ARTICLE 43 


On the high seas or in any other place outside the jurisdiction of any 
state, every state may seize a pirate ship or aircraft, or a ship taken by 
piracy and under the control of pirates, and arrest the persons and seize 
the property on board. The courts of the state which carried out the 
seizure may decide upon the penalties to be imposed, and may also de- 
termine the action to be taken with regard to the ships, aircraft or prop- 
erty, subject to the rights of third parties acting in good faith. 


Commentary 


This article gives any state the right to seize pirate ships (and ships 
seized by pirates) and to have them adjudicated upon by its courts. This 
right cannot be exercised at a place under the jurisdiction of another state. 
The Commission did not think it necessary to go into details concerning the 
penalties to be imposed and the other measures to be taken by the courts. 


ARTICLE 44 


Where the seizure of a ship or aircraft on suspicion of piracy has been 
effected without adequate grounds, the state making the seizure shall be 
liable to the state the nationality of which is possessed by the ship or 
aircraft, for any loss or damage caused by the seizure. 


Commentary 


This article penalises the unjustified seizure of ships on grounds of 
piracy. The penalty applies to seizure in the circumstances described in 
Article 43, and to all acts of interference as mentioned in Article 46 (see 
the commentary on Article 46), committed on the ground of suspicion of 
piracy. 

ARTICLE 45 


A seizure on account of piracy may only be carried out by warships or 
military aircraft. 


Commentary 


(1) State action against ships suspected of engaging in piracy should be 
exercised with great circumspection, so as to avoid friction between states. 
Hence it is important that the right to take action should be confined to 
warships, since the use of other government ships does not provide the 
same safeguards against abuse. 

(2) Clearly this article does not apply in the case of a merchant ship 
which has repulsed an attack by a pirate ship and, in exercising its right 
of self-defence, overpowers the pirate ship and subsequently hands it 
over to a warship or to the authorities of a coastal state. This is not a 
“seizure’’ within the meaning of this article. 
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Right of visit 


ARTICLE 46 


1. Except where acts of interference derive from powers conferred by 
treaty, a warship which encounters a foreign merchant ship on the high 
seas is not justified in boarding her unless there is reasonable ground for 


suspecting : 

(a) That the ship is engaged in piracy; or 

(b) That while in the maritime zones treated as suspect in the inter- 
national conventions for the abolition of the slave trade, the ship is en- 
gaged in that trade; or 

(c) That, though flying a foreign flag or refusing to show its flag, the 
ship is, in reality, of the same nationality as the warship. 


2. In the cases provided for in subparagraphs (a), (b) and (c) above, 
the warship may proceed to verify the ship’s title to fly its flag. To this 
end, it may send a boat under the command of an officer to the suspected 
ship. If suspicion remains after the documents have been checked, it 
may proceed to a further examination on board the ship, which must be 
carried out with all possible consideration. 

3. If the suspicions prove to be unfounded, and provided that the ship 
boarded has not committed any act justifying them, it shall be compen- 
sated for any loss or damage that may have been sustained. 


Commentary 


(1) The principle of freedom of the seas implies that, generally speak- 
ing, a merchant ship can only be boarded on the high seas by a warship 
flying the same flag. International law, however, admits certain excep- 
tions to this rule, namely, cases where there is reasonable ground for 


suspecting : 

(i) That the ship is a pirate ship; 

(ii) That the ship is engaged in the slave trade. The right to visit in 
this latter case was recognized by the treaties for the repression of slavery, 
especially the Brussels Act of 2 July 1890. For purposes of repression, 
this Act assimilated slavery to piracy, with the proviso that the right in 
question could only be exercised in certain zones clearly defined in the 
treaties. The Commission felt that it should follow this precedent, so as 
to ensure that the exercise of the right of control would not be used as 4 
pretext for exercising the right of visit in waters where the slave trade 
would not normally be expected to exist ; 

(iii) That the ship is concealing its proper nationality and is in reality 
of the same nationality as the warship. In this case it is permissible 
to presume that the ship has committed unlawful acts, and the warship 
should be at liberty to verify whether its suspicions are justified. 

(2) In these three cases the warship is authorized to request a ship not 
flying a flag to show its colours. If the suspicion is not allayed the warship 
may proceed to check the ship’s papers. To this end it must send a boat 
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to the suspect ship. As a general rule, the warship may not require the 
merchant ship to put out a boat to the warship. That would be asking 
too much of a merchant ship, and a ship’s papers must not be exposed un- 
necessarily to the risk of getting lost. If the examination of the merchant 
ship’s papers does not allay the suspicions, a further examination may be 
made on board the ship. Such examination must in no circumstances be 
used for purposes other than those which warranted stopping the vessel. 
Hence the boarding party must be under the command of an officer re- 
sponsible for the conduct of his men. 

(3) The state to which the warship belongs must compensate the 
merchant ship for any delay caused by the warship’s action, not only 
where the ship was stopped without reasonable grounds but in all cases 
where suspicion proves unfounded and the ship committed no act cal- 
culated to give rise to suspicion. This severe penalty seems justified in 
order to prevent the right of visit being abused. 

(4) The question arose whether the right to board a vessel should be 
recognized also in the event of a ship being suspected of committing acts 
hostile to the state to which the warship belongs, at a time of imminent 
danger to the security of that state. The Commission did not deem it 
advisable to include such a provision, mainly because of the vagueness of 
terms like ‘‘imminent danger’’ and ‘‘hostile acts,’’ which leaves them open 
to abuse. The Commission draws attention in this connexion to its com- 
ments on the institution of a contiguous zone for security measures. 


Right of hot pursuit 
ARTICLE 47 


1, The hot pursuit of a foreign ship may be undertaken when the com- 
petent authorities of the coastal state have good reason to believe that 
the ship has violated the laws and regulations of that state. Such pur- 
suit must be commenced when the foreign ship is within the internal 
waters or the territorial sea of the pursuing state, and may only be con- 
tinued outside the territorial sea if the pursuit has not been interrupted. 
It is not necessary that, at the time when the foreign ship within the ter- 
ritorial sea receives the order to stop, the ship giving the order should 
likewise be within the territorial sea. If the foreign ship is within a 
contiguous zone, as defined in Article 66, the pursuit may only be under- 
taken if there has been a violation of the rights for the protection of 
which the zone was established. 

2. The right of hot pursuit ceases as soon as the ship pursued enters 
the territorial sea of its own country or of a third state. 

3. Hot pursuit is not deemed to have begun unless the pursuing ship 
has satisfied itself by bearings, sextant angles or other like means, that 
the ship pursued or one of its boats is within the limits of the territorial 
Sea or, as the case may be, within the contiguous zone. The pursuit 
may only be commenced after a visual or auditory signal to stop has 
been given at a distance which enables it to be seen or heard by the 
foreign ship. 
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4. The right of hot pursuit may be exercised only by warships or mili- 
tary aircraft, or other ships or aircraft on government service specially 
authorized to that effect. 

5. Where hot pursuit is effected by an aircraft: 

(a) The provisions of paragraphs 1 to 3 of the present article shall 
apply mutatis mutandis; 

(b) The aircraft giving the order to stop must itself actively pursue 
the ship until a ship of the coastal state, summoned by the aircraft, ar- 
rives to take over the pursuit, unless the aircraft is itself able to arrest 
the ship. It does not suffice to justify an arrest on the high seas that 
the ship was merely sighted by the aircraft as an offender or suspected 
offender, if it was not both ordered to stop and pursued by the aircraft 
itself. 

6. The release of a ship arrested within the jurisdiction of a state and 
escorted to a port of that state for the purposes of an enquiry before the 
competent authorities, may not be claimed solely on the ground that the 
ship, in the course of its voyage, was escorted across a portion of the 
high seas, if the circumstances rendered this necessary. 


Commentary 


(1) In the main, this article is taken from Article 11 of the regulations 
adopted by the Second Committee of the Hague Codification Conference 
in 1930. The right concerned is not contested in international law. Only 
certain details as to the exercise of the right call for comment: 


(i) It is not necessary that, at the time when the foreign ship within 
the territorial sea receives the order to stop, the ship giving the order 
should likewise be within the territorial sea. This rule applies in practice 
in the case of patrol vessels cruising for police purposes just outside the 
territorial sea. The essential point is that the ship committing the in- 
fringement must be in the territorial sea when the pursuit begins. 

(ii) Hot pursuit must be continuous. Once it is broken off it cannot 
be resumed. The right of hot pursuit in any case ceases as soon as the 
ship pursued enters the territorial sea of its own country or of a third state. 

(iii) Hot pursuit cannot be considered to have begun until the pursuing 
vessel has spotted the foreign ship in the territorial sea and has ordered 
it to stop by giving the prescribed signal. To prevent abuse, the Com- 
mission declined to admit orders given by wireless, as these could be given 
at any distance; the words ‘‘visual or auditory signal’’ exclude signals 
given at a great distance and transmitted by wireless. 

(iv) The article also applies to ships which lie outside the territorial sea 
and cause their boats to commit unlawful acts in that sea. The Com- 
mission, however, refused to assimilate to such cases that of a ship staying 
outside the territorial sea and using, not its own boats, but other craft. 

(2) The rules laid down above are all in conformity with those adopted 
by the Hague Conference. The article adopted by the Commission differs 
from that of 1930 on two points only: 
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(a) The majority of the Commission was of the opinion that the right 
of hot pursuit should also be recognized when the ship is in a zone con- 
tiguous to the territorial sea, provided such pursuit is undertaken on the 
ground of violation of rights for the protection of which the zone was 
established. Thus, a state which has established a contiguous zone for 
the purposes of customs control cannot commence hot pursuit of a fishing 


boat accused of unlawful fishing in the territorial sea if the fishing boat 
is already in the contiguous zone. Some members of the commission were 
of the opinion that since the coastal state does not exercise sovereignty 
in the contiguous zone, no pursuit commenced when the ship is already 
in the contiguous zone can be recognized. The majority of the Com- 
mission did not share that opinion. It admitted, however, that the of- 
fences giving rise to hot pursuit must always have been committed in 
internal waters or in the territorial sea: acts committed in the contiguous 
zone cannot confer upon the coastal state a right of hot pursuit. 

(b) The Commission wished to make it clear that the right of hot pursuit 
may be exercised only by warships and ships on government service 
specially authorized by the flag state to that effect. It is quite natural 
that customs and police vessels should be able to exercise the right of hot 
pursuit, but there can be no question of government ships on commercial 
service, for example, claiming that right. 

(c) The ship finally arresting the ship pursued need not necessarily be 
the same as the one which began the pursuit, provided that it has joined 
in the pursuit and has not merely effected an interception. 

(d) The Commission also dealt with the right of hot pursuit of a ship 
by aircraft. In spite of the dissenting opinions of some of its members, 
it felt able to recognize the lawfulness of such a practice, provided it is 
exercised in accordance with the principles governing its exercise by 
ships. It accordingly made the exercise of an aircraft’s right to pursue a 
ship on the high seas and to arrest it—if necessary in co-operation with a 
ship—subject to the conditions laid down in paragraph 5. It is essential 
for the purposes of the proper exercise of the right of hot pursuit that 
the ship pursued should have been ordered to stop while it was still in the 
territorial sea or the contiguous zone. The aircraft must be in a position 
to give a visible and comprehensible signal to that effect ; signals by wireless 
are barred in the case of aircraft also. 

(e) It is recommended that the ship or aircraft should establish the 
position of the ship pursued at the moment when hot pursuit commences; 
it must wherever possible mark this position by physical means, for ex- 
ample, by dropping a buoy. 

(f) The Commission included in this article a case which presents some 
analogy with the right of hot pursuit and which gave rise to differences 
of opinion, since it arose after the 1930 Conference. The question was 
whether a ship pursued and stopped in the territorial sea can be escorted 
to a port of the state of the pursuing vessel across the high seas, where there 
is no choice but to pass through the high seas. The Commission considered 
that it would be illogical to recognize the right of the pursuing vessel to 
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seize a ship on the high seas and escort it to port across the high seas, while 
at the same time refusing to the government ship, in respect of a ship 
already apprehended in the territorial sea, the right to escort it to port 
across the high seas in cases where special circumstances forced it to leave 
the territorial sea in order to reach the port. 


Pollution of the high seas 


ARTICLE 48 


1, Every state shall draw up regulations to prevent pollution of the 
seas by the discharge of oil from ships or pipelines or resulting from the 
exploitation of the seabed and its subsoil, taking account of existing 
treaty provisions on the subject. 

2. Every state shall draw up regulations to prevent pollution of the 
seas from the dumping of radioactive waste. 

3. All states shall co-operate in drawing up regulations with a view 
to the prevention of pollution of the seas or airspace above, resulting 
from experiments or activities with radioactive materials or other harm- 
ful agents. 

Commentary 


(1) Water pollution by oil raises serious problems: danger to the life 
of certain marine species, fish and birds; pollution of ports and beaches; 
fire risks. Almost all maritime states have laid down regulations to pre- 
vent the pollution of their internal waters and their territorial sea by oils 


discharged from ships. But these special regulations are clearly inade- 
quate. Petroleum products discharged on the high seas may be washed 
towards the coasts by currents and wind. All states should therefore enact 
regulations to be observed, even on the high seas, by ships sailing under 
their flags, and the observance of these regulations should be controlled. 
It is obvious that only an international solution of the problem can be 
effective. A conference held in London for the purpose drafted the 
International Convention for the Prevention of Pollution of the Sea by 
Oil, 1954. This convention has not yet come into force. 

(2) Article 48 stipulates first that states shall draw up regulations 
which their ships must observe, even on the high seas. Pollution can also 
be caused by leaks in pipelines or defects in installations for the exploita- 
tion of the seabed and its subsoil. All these cases are covered by the 
stipulation in Article 48. 

(3) A new source of pollution of the sea is the dumping of radioactive 
waste. The Commission considered that such dumping, which may be 
particularly dangerous for fish and fish eaters, should be put on the same 
footing as pollution by oil. 

(4) Finally, the Commission considered the case of the pollution of the 
seas or airspace above resulting from experiments or activities with radio- 
active materials or other harmful agents. In this connexion, it felt that 
in view of the many-sidedness of the subject and the difficulties besetting 
any attempt to impose a general prohibition, it should merely provide for 
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an obligation upon states to co-operate in drawing up regulations with a 
view to obviating the grave dangers involved. In adopting this provision, 
the Commission in no way intended to prejudge the findings of the Sci- 
entific Committee set up under General Assembly resolution 913 (X) of 
3 December 1955 to study the effects of atomic radiation. 


SUBSECTION B. FISHING 
Right to fish 
ARTICLE 49 


All states have the right for their nationals to engage in fishing on the 
high seas, subject to their treaty obligations and to the provisions con- 
tained in the following articles concerning conservation of the living 
resources of the high seas. 


Commentary 


(1) This article confirms the principle of the right to fish on the high 
seas. The Commission admitted no exceptions to that principle in the 
parts of the high seas covering the continental shelf, save as regards 


sedentary fisheries and fisheries carried on by means of equipment em- 
bedded in the sea floor (see Article 60). Nor did it recognize the right 
to establish a zone contiguous to the coasts where fishing could be ex- 
clusively reserved to the nationals of the coastal state. The principle of 
the freedom of the seas does not, however, preclude regulations govern- 
ing the conservation of the living resources of the high seas, as recom- 
mended by the Commission in Articles 50-59. States may still conclude 
conventions for the regulation of fishing but the treaty obligations arising 
out of such conventions are, of course, binding only on the signatory 
States. 

(2) In Articles 49, 51, 52, 53, 54 and 56 the term ‘‘nationals’’ denotes 
fishing boats having the nationality of the state concerned, irrespective 
of the nationality of the members of their crews. 


Conservation of the living resources of the high seas 


(1) At its third session, in 1951, the Commission provisionally adopted, 
under the title of ‘‘Resources of the Sea,’’ articles relating to the con- 
servation of the living resources of the sea. This question was discussed 
in conjunction with the continental shelf, because certain claims of 
sovereignty over the waters covering the continental shelf arise, at least 
in part, out of the coastal state’s desire to give effective protection to the 
living resources of the sea adjacent to its shores. 

(2) At its fifth session, in 1953, the Commission reviewed the articles 
adopted in 1951 in the light of the comments made by certain governments, 
and thereafter adopted a set of draft articles reproduced in its report 
on the work of its fifth session.*” 


17 Official Records of the General Assembly, 8th Sess., Supp. No. 9 (A/2456), par. 94. 
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(3) In adopting these articles, the Commission adhered to the pro- 
visional draft of the articles formulated in 1951. It recognized that the 
existing law on the subject provided no adequate protection of marine 
fauna against waste or extermination. The above-mentioned report states 
that the resulting position constitutes, in the first instance, a danger to the 
food supply of the world. Also, insofar as it renders the coastal state or 
the states directly interested helpless against wasteful and predatory ex- 
ploitation of fisheries by foreign nationals, it constitutes an inducement to 
the state or states in question to resort to unilateral measures of self- 
protection, which are sometimes at variance with the law as it stands at 
present, because they result in the total exclusion of foreign nationals. 

(4) The articles adopted by the Commission in 1953 were intended to 
provide the basis for a solution of the difficulties inherent in the existing 
situation. If the nationals of one state only were engaged in fishing in 
the areas in question, that state could fully achieve the desired object by 
adopting appropriate legislation and enforcing its observance. If na- 
tionals of several states were engaged in fishing in a given area, the con- 
currence of those states was essential; Article 1 of the Commission’s draft 
provided therefore that the states concerned would prescribe the necessary 
measures by agreement. Article 3 of the draft was intended to provide 
effectively for the contingency of the interested states being unable to 
reach agreement. It provided that states would be under a duty to accept 
as binding any system of regulation of fisheries in any area of the high 
seas which an international authority, to be created within the framework 
of the United Nations, prescribed as being essential for the purpose of 
protecting the fishing resources of that area against waste or extermination. 

(5) The General Assembly, at its ninth session (resolution 900 (IX) of 
14 December 1954), recognized the great importance of the question of 
the conservation of the living resources of the sea in connexion with the 
work of the International Law Commission on the régime of the high seas. 
It decided to convene an international technical conference at the head- 
quarters of the United Nations Food and Agriculture Organization in 
Rome on 18 April 1955 to study the technical and scientific aspects of the 
problem of the international conservation of the living resources of the sea. 
The report of the Conference was to be referred to the International 
Law Commission ‘‘as a further technical contribution to be taken into ac- 
count in its study of the questions to be dealt with in the final report which 
it is to prepare pursuant to resolution 899 (IX) of 14 December 1954.”’ 

(6) At its seventh session, in 1955, the International Law Commission 
took note of the report of the Conference ** with great interest. Mr. Garcia 
Amador, then Vice-Chairman of the Commission, who had represented the 
Cuban Government and acted as Deputy Chairman at the Rome Con- 
ference, submitted to the Commission a series of draft articles, prefaced 
by a preamble, to replace the articles approved by the Commission in 1953. 

(7) The Commission made a careful study of these draft articles and 


18 See Report of the International Technical Conference on the Conservation of the 
Living Resources of the Sea, Rome, 18 April-10 May 1955 (A/Conf. 10/6). 
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found them generaily acceptable, although it introduced certain amend- 
ments. 

(8) The draft articles, as amended, are reproduced as an annex to 
Chapter II of the Commission’s Report on the Work of its Seventh Ses- 
sion.’® This annex was preceded by a preamble worded as follows: 


“The International Law Commission 

“Considering that: 

**1. The development of modern techniques for the exploitation of 
the living resources of the sea has exposed some of these resources to 
the danger of being wasted, harmed or exterminated, 

**2. It is necessary that measures for the conservation of the living 
resources of the sea should be adopted when scientific evidence indi- 
cates that they are being or may be exposed to waste, harm or ex- 
termination, 

**3. The primary objective of conservation of the living resources 
of the sea is to obtain the optimum sustainable yield so as to obtain 
a maximum supply of food and other marine products in a form 
useful to mankind, 

**4. When formulating conservation programmes, account should be 
taken of the special interest of the coastal state in maintaining the 

roductivity of the resources of the high seas contiguous to its coast, 
= 

**5. The nature and scope of the problems involved in the con- 
servation of the living resources of the sea are such that there is a 
clear necessity that they should be solved primarily on a basis of inter- 
national co-operation through the concerted action of all states con- 
cerned, and the study of the experience of the last fifty years and 
recognition of the great variety of conditions under which conservation 
programmes have to be applied clearly indicate that these programmes 
can be more effectively carried out for separate species or on a regional 
basis, 

adopted the following articles:’’ 

(9) The articles are also included as Articles 25-33 in the draft text 
on the régime of the high seas adopted by the Commission at that session. 
Articles 25, 26 and 27 broadly reproduce the principles laid down in the 
first two articles of the 1953 text. The idea of an international body with 
legislative powers was dropped and replaced by that of compulsory arbi- 
tration in case of dispute (Article 31). 

(10) From the beginning of its work, the Commission has considered the 
question whether the position of coastal states as regards measures for the 
conservation of the living resources in parts of the high seas adjacent to 
their coasts did not call for some form of recognition by other states. A 
proposal was submitted in 1951 to the effect that a coastal state should be 
empowered to lay down conservatory regulations to be applied in such 
zones, provided any disputes arising out of the application of the regula- 
tions were submitted to arbitration. Votes being equally divided on this 
Proposal, the Committee decided to mention it in its report without spon- 
soring it. The Commission did not include such a provision in its 1953 
draft 


1° Official Records of the General Assembly, 10th Sess., Supp. No. 9 (A/2934) [50 
AJ.LL. 217 (1956) }. 
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(11) At the 1955 Rome Conference, the tendency to make coastal states 
responsible for controlling zones adjacent to their coasts and applying in 
them measures of conservation consistent with the general technical prin- 
ciples adopted by the Conference, was again in evidence, and the same idea 
underlay the proposal submitted to the Commission by Mr. Garcia-Amador 
at the seventh session. The granting of special rights to coastal states on 
the ground of their special interest in the maintenance of the productivity 
of the living resources in any area of the high seas adjacent to their coasts 
was linked in that proposal with the obligation to resort to arbitration if 
the exercise of those rights gave rise to objection by other interested states. 

(12) At its seventh session, the Commission adopted two articles—2s 
and 29—designed to protect the special interests of coastal states. The 
first of these articles stated that a coastal state having a special interest in 
the maintenance of the productivity of the living resources in any area 
of the high seas contiguous to its coasts is entitled to take part on an equal 
footing in any system of research and regulation in that area, even though 


its nationals do not carry on fishing there. The second article stipulated, 


that a coastal state having a special interest in the maintenance of the pro- 
ductivity of the living resources in any area of the high seas contiguous 
to its coasts may adopt unilaterally whatever measures of conservation are 
appropriate in the area where this interest exists, provided that negotia- 
tions with the other states concerned have not led to an agreement within 
a reasonable period of time and also subject to the provisions of paragraph 
2 of Article 29. The two articles provided for compulsory arbitration 
in the event of differences of opinion between the states concerned. 

(13) These two articles in particular gave rise to further discussion 
in the Commission at its eighth session. 

(14) Some members were of the opinion that these articles did not 
adequately protect the interests of coastal states. They argued that the 
coastal state, by the mere fact of being coastal, possesses a special interest 
in maintaining the productivity of the living resources in a part of the 
area adjacent to its coasts. In their view, this opinion, which was in any 
case already contained in the preamble to the articles in the annex to 
Chapter II of the Report on the Work of the Seventh Session, should 
be clearly expressed in the draft. This opinion was shared by the majority 
of the Commission, and Articles 28 and 29 were recast. The ‘‘special’’ 
character of the interest of the coastal state should be interpreted in the 
sense that the interest exists by reason of the sole fact of the geographical 
situation. However, the Commission did not wish to imply that the 
**special’’ interest of the coastal state would take precedence per se over 
the interests of the other states concerned. 

(15) Unlike the 1953 draft, the articles in question contain no express 
limitation of the breadth of the zone where the coastal state may claim 
its rights. The fact that the coastal state’s right is based on its special 
interest in maintaining the living resources, implies that any extension 
of this zone beyond the limits within which such an interest may be sup- 
posed to exist would exceed the purpose of the provision. 
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(16) At its earlier sessions the Commission had used the expression 
‘‘area of the high seas contiguous to its coasts,’’ and the same term was 
used by the Rome Conference. At its eighth session the Commission, 
wishing to avoid any confusion with the ‘‘contiguous zone’’ provided for 
under Article 66 of the present articles, replaced the term ‘‘contiguous’’ 
in the articles concerning the protection of the living resources of the sea, 
by ‘‘adjacent.’’ This modification does not imply any change in the mean- 
ing of the rules adopted. 

(17) The insertion of a compulsory arbitration clause was opposed by 
some members of the Commission at both the seventh and eighth sessions. 
They expressed the opinion that the Commission, whose task was the codi- 
fication of law, should not concern itself with safeguards for the applica- 
tion of the rules. In any case, it would be impossible to do so at the 
present stage, and the study of the question would have to be deferred 
to later sessions. Other members were of opinion that it would be suf- 
ficient, as regards disputes arising from the interpretation and application 
of the articles concerned, to refer to existing provisions imposing on states 
an obligation to seek a settlement by negotiation, inquiry, mediation, 
conciliation, arbitration, judicial settlement, reference to regional bodies, 
or other peaceful means, and they made a proposal to insert a provision 
on this subject in the draft. 

(18) The majority of the Commission did not share this view. Without 
claiming that all rules prepared by the Commission should be accompanied 
by compulsory jurisdiction or arbitration clauses, it felt that, in proposing 
for states rights over the high seas going beyond existing international law, 
the Commission could not rely upon the due functioning of the general 
rules for the peaceful settlement of disputes, but would have to create 
effective safeguards for the settlement of disputes by an impartial au- 
thority. Hence the majority of the Commission did not wish merely to 
grant states the rights in question and leave the matter of the settlement 
of disputes open for future consideration. While recognizing that the 
settlement of disputes must be sought by the means indicated in the gen- 
eral rule proposed by certain members, it felt that in this matter it would 
not be enough to have a general clause of that kind which did not guaran- 
tee that, if necessary, disputes would in fact be submitted to an impartial 
authority for decision. For this reason, the majority of the Commission 
accepted the idea of compulsory arbitration, the procedure for which is laid 
down in Article 57. 

(19) The 1953 proposal to establish a central authority with legislative 
powers was not adopted; on the other hand, consideration was given to 
the possibility of setting up a permanent international body within the 
framework of the United Nations, with the status of a specialized agency, 
to be responsible not only for making technical and scientific studies of 
Problems concerning the protection and use of living resources of the sea, 
but also for settling disputes between states on this subject. The Com- 
mission is of the opinion that the establishment of an international study 
‘ommission is worthy of close attention. It considers, however, that in 
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view of the diversity of the interests which may be involved in such 
disputes, the idea of ad hoc arbitral commissions would have more chance 
of being carried into practice in the near future than that of a central 


judicial authority. 

(20) Before concluding these introductory remarks the Commission 
wishes to reiterate its opinion that the proposed measures will fail in an 
important part of their purpose if they do not help to smooth out the 
difficulties arising out of exaggerated claims in regard to the extension of 
the territorial sea or other claims to jurisdiction over areas of the high 
seas, and thus safeguard the principle of the freedom of the seas. 


ARTICLE 50 


As employed in the present articles, the expression “conservation of 
the living resources of the high seas” means the aggregate of the meas- 
ures rendering possible the optimum sustainable yield from those re- 
sources so as to secure a maximum supply of food and other marine 
products. 


Commentary 


A clear definition of the expression ‘‘conservation of the living resources 
of the sea’’ is required. The International Commission for the Northwest 
Atlantic Fisheries has pointed out that the time is past when the sole 
concern is conservation of stocks, and that an attempt is now being made 
to develop useful stocks to beyond their present strength. The Com- 
mission accepted the definition given by the International Technical Con- 
ference on the Conservation of the Living Resources of the Sea held at 
Rome in 1955. Paragraph 18 of the Conference’s report states that ‘‘the 
principal objective of conservation of the living resources of the seas is to 
obtain the optimum sustainable yield so as to secure a maximum supply 
of food and other marine products.’’ The purport of this definition is 
further clarified by the preceding paragraph: ‘‘The immediate aim of con- 
servation of living marine resources is to conduct fishing activities so as 
to increase, or at least to maintain, the average sustainable yield of products 


in desirable form.’’ 


ARTICLE 51 


A state whose nationals are engaged in fishing in any area of the high 
seas where the nationals of other states are not thus engaged, shall adopt 
measures for regulating and controlling fishing activities in that area 
when necessary for the purpose of the conservation of the living re 


sources of the high seas. 


Commentary 


(1) The Commission considers it perfectly normal that a state whos 
nationals are engaged in fishing in any area of the high seas where thé 
nationals of other states are not thus engaged, should be able to prescribé 
conservation regulations for its nationals and control their observant 
There is nothing to prevent a state exercising this right even in an are 
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adjacent to the coasts of other states whose nationals do not fish there 
and which have not themselves enacted such regulations. Nevertheless, 
the existence of such regulations issued by states engaged in fishing does 
not prevent the coastal state from invoking Article 54 or Article 55. 

(2) Conservation regulations under Article 51 must be enacted by the 
state when necessary. If a non-coastal state which does not engage in 
fishing in the area but has a special interest in the conservation of the 
living resources there, considers that such regulations are necessary and 
that the state in question is not providing them, it can adopt the course 
indicated in Article 56. In the same circumstances the coastal state could 
apply Article 54 and, if necessary, Article 55. 


ARTICLE 52 


1. If the nationals of two or more states are engaged in fishing the 
same stock or stocks of fish or other marine resources in any area of the 
high seas, these states shall, at the request of any of them, enter into 
negotiations with a view to prescribing by agreement the necessary 
measures for the conservation of such resources. 

2. If the states concerned do not reach agreement within a reasonable 
period of time, any of the parties may initiate the procedure contem- 
plated by Article 57. 


Commentary 


(1) To be able to invoke this article, it will not be sufficient for the 
nationals of a state to engage occasionally in fishing in an area where the 
nationals of other states also fish; the article only covers the case where 
two or more states are regularly engaged in fishing in the same area of the 
high seas. Should the nationals of a state only fish there casually, that 
state cannot invoke Article 52; but if it has a special interest in conserva- 
tion in that area, it will be able to invoke Article 56. In making use of 
the term ‘‘regularly,’’ the Commission does not mean to indicate that 
fishing must be carried on continually : interruptions that can be regarded 
as natural to the exercise of the fishing in question will not deprive the 
state concerned of the benefit of this article. 

(2) The Commission had specially in mind the case where nationals of 
different states exploit the same stock of fish or other marine resources. 
In general, a state should not be entitled to request the opening of nego- 
tiations and to initiate arbitral procedure in cases where other states are 
fishing in the same area but exploiting another stock of fish. It may, 
however, happen that the conservation measures which one of the states 
Wishes to take would be thwarted by fishing methods applied by the na- 
tionals of other states, even though they are exploiting another stock of 
fish. In that case a request for the opening of negotiations as provided 
under Article 52 cannot be refused. 

(3) The criteria on which the arbitral award provided for under 
paragraph 2 should be based are enunciated in Article 58. Some members 
were of the opinion that these criteria should be more precise. The Com- 
mission thought it would be sufficient to insert a number of guiding princi- 
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ples in the commentary to Article 58, to which the Commission draws 


attention. 
ARTICLE 53 


1. If, subsequent to the adoption of the measures referred to in Articles 
51 and 52, nationals of other states engage in fishing the same stock or 
stocks of fish or other marine resources in the same area, the conserva- 
tion measures adopted shall be applicable to them. 

2. If these other states do not accept the measures so adopted and if 
no agreement can be reached within a reasonable period of time, any of 
the interested parties may initiate the procedure contemplated by Article 
57. Subject to paragraph 2 of Article 58, the measures adopted shall 
remain obligatory pending the arbitral decision. 


Commentary 


(1) It seems to be indicated that newcomers should comply with the 
regulations in force in the waters where they wish to engage in fishing. 
If the states of which the neweomers are nationals are not prepared to 
apply the regulations as they stand, they can open negotiations for their 
amendment with the states concerned. Failing agreement, the procedure 
laid down in Article 57 will have to be followed. 

(2) The regulations should be applicable to newcomers only if they 
engage in fishing on a scale which would substantially affect the stock or 
stocks in question. Any dispute regarding the applicability of the regula- 
tions shall be submitted for decision in accordance with Article 57. 

(3) In connexion with this article, the Commission considered a proposal 
that would encourage states to create, build up, or restore productive 
resources which without special efforts by the interested states would be 
either destroyed or remain latent or at levels far below their potential 
productivity. This problem was discussed at the Rome Conference as 4 
special case in connexion with new entrants into a fishery under conserva- 
tion management. The Report of the Rome Conference stated: ‘‘ Where 
opportunities exist for a country or countries to develop or restore the 
productivity of resources, and where such development or restoration by 
the harvesting State or States is necessary to maintain the productivity 
of resources, conditions should be made favourable for such action.’’ *° 

(4) The report of the Rome Conference also described a procedure now 
in operation which provides a method for handling this special case. This 
procedure, under the designation ‘‘principle of abstention,’’ was proposed 
by certain governments for inclusion in the Commission’s fishery articles. 
This proposal provided that: 

(a) When states have created, built up, or restored productive resources 
through the expenditure of time, effort and money on research and manage 
ment, and through restraints on their own fishermen, and 

(b) The continuing and increasing productivity of these resources is 
the result of and dependent on such action by the participating states, and 


20 Report of the International Technical Conference on the Conservation of the Living 
Resources of the Sea (A/Conf. 10/6), par. 61. 
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(c) Where the resources are being so fully utilized that an increase in 
the amount of fishing would not result in any substantial increase in the 
sustainable yield, then: 

(d) States not fishing the resources in recent years, except for the 
coastal state, should be required to abstain from fishing these stocks as 
long as these conditions are fulfilled. 

(5) The Commission recognized that both this proposal, the purpose of 
which was to encourage the building up or restoration of the productivity 
of resources, and the proposals of some other governments, based on the 
concept of vital economic necessity, may reflect problems and interests 
which deserve recognition in international law. However, lacking the 
necessary competence in the scientific and economic domains to study these 
exceptional situations adequately, the Commission, while drawing attention 
to the problem, refrained from making any concrete proposal. 


ARTICLE 54 


1. A coastal state has a special interest in the maintenance of the pro- 
ductivity of the living resources in any area of the high seas adjacent to 
its territorial sea. 

2. A coastal state is entitled to take part on an equal footing in any 
system of research and regulation in that area, even though its nationals 
do not carry on fishing there. 

3. If the states concerned do not reach agreement within a reasonable 
period of time, any of the parties may initiate the procedure contem- 
plated by Article 57. 

Commentary 


(1) In the introduction to the articles concerning the conservation of 
the living resources of the high seas the Commission has already pointed 
out that it recognizes the special interest of the coastal state in the mainte- 
nance of the productivity of the living resources in any part of the high 
seas adjacent to its territorial sea. 

(2) Paragraph 1 of this article contains a stipulation to that effect. 
Paragraph 2 of the article and Article 55 are based on that idea. 

(3) Paragraph 2 recognizes the coastal state’s right to take part on an 
equal footing in any system of research and regulation in the area. Should 
any doubt arise as to whether a coastal state is justified in asserting a claim 
to a special interest in areas far removed from its shores, the question 
would have to be settled by the arbitral procedure contemplated by Article 

ARTICLE 55 


1. Having regard to the provisions of paragraph 1 of Article 54, any 
coastal state may, with a view to the maintenance of the productivity of 
the living resources of the sea, adopt unilateral measures of conserva- 
tion appropriate to any stock of fish or other marine resources in any 
area of the high seas adjacent to its territorial sea, provided that nego- 
tiations to that effect with the other states concerned have not led to 
an agreement within a reasonable period of time. 
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2. The measures which the coastal state adopts under the previous 
paragraph shall be valid as to other states only if the following require- 
ments are fulfilled: 

(a) That scientific evidence shows that there is an urgent need for 
measures of conservation; 

(b) That the measures adopted are based on appropriate scientific 
findings ; 
(c) That such measures do not discriminate against foreign fishermen. 


3. If these measures are not accepted by the other states concerned, 
any of the parties may initiate the procedure contemplated by Article 57. 
Subject to paragraph 2 of Article 58, the measures adopted shall remain 
obligatory pending the arbitral decision. 


Commentary 


(1) Article 55 gives a coastal state the right to adopt conservation meas- 
ures unilaterally, if negotiations with the other states concerned have not 
led to an agreement within a reasonable period of time. The article speci- 
fies the requirements which the measures must fulfil in order to be valid 


as to other states. 
(2) One of the requirements is that the state shall demonstrate the 


urgent need for the measures. Should there be no such urgent need and 
the area be one where other states fish, the coastal state will have to adopt 
the course indicated in Article 54. If the case is so urgent that Article 
54 cannot be applied, it will nevertheless be necessary for the state not to 
take unilateral action until it has consulted the other states concerned and 
has attempted to reach agreement. 

(3) The Commission is fully aware that the application of Article 59 
may give rise to difficulties if a coastal state wishes to enact regulations 
in an area which is also adjacent to the coasts of other states. In that case 
the application of the measures will depend upon an agreement between the 
coastal states concerned. 

(4) The stipulation that, if challenged, the measures adopted remain 
obligatory pending the arbitral decision has been criticized by certain 
governments. The Commission nevertheless considers that this provision 
is essential. If objections by another state to the unilateral regulations of 
the coastal state sufficed to suspend their application, the whole purpose 
of the article, which is to give the coastal state the right to take measures 
in case of urgent need, would be frustrated. The power given to the 
arbitral commission under Article 58, paragraph 2, to suspend application 
pending its award seems an adequate safeguard against abuse. 


ARTICLE 56 


1. Any state which, even if its nationals are not engaged in fishing in 
an area of the high seas not adjacent to its coast, has a special interest 
in the conservation of the living resources in that area, may request the 
state whose nationals are engaged in fishing there to take the necessary 


measures of conservation. 
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2. If no agreement is reached within a reasonable period, such state 
may initiate the procedure contemplated by Article 57. 


Commentary 


(1) This article provides for the case of a state, other than the coastal 
state, whose nationals are not engaged in fishing in a given area but which 
has a special interest in the conservation of the living resources of the high 
seas in that area. This case may arise, for example, if the exhaustion of 
the resources of the sea in the area would affect the results of fishing in 
another area where the nationals of the state concerned do engage in 
fishing. The Commission took the view that in such an event the state 
concerned could request the state whose nationals engage in fishing in the 
areas exposed to exhaustion to take the necessary steps to safeguard the 
interests threatened. Where no agreement can be reached, the question 
will be settled in accordance with the procedure contemplated by Article 57. 

(2) For the criteria to be applied by the arbitral commission, see Article 
58 and the commentary thereto. 


ARTICLE 57 


1. Any disagreement arising between states under Articles 52, 53, 54, 
55 and 56 shall, at the request of any of the parties, be submitted for 
settlement to an arbitral commission of seven members, unless the par- 
ties agree to seek a solution by another method of peaceful settlement. 

2. Except as provided in paragraph 3, two members of the arbitral 
commission shall be named by the state or states on the one side of the 
dispute, and two members shall be named by the state or states con- 
tending to the contrary, but only one of the members nominated by each 
side may be a national of a state on that side. The remaining three 
members, one of whom shall be designated as chairman, shall be named 
by agreement between the states in dispute. Failing agreement they 
shall, upon the request of any state party, be nominated by the Secretary- 
General of the United Nations after consultation with the President of 
the International Court of Justice and the Director-General of the United 
Nations Food and Agriculture Organization, from nationals of countries 
not parties to the dispute. If, within a period of three months from the 
date of the request for arbitration, there shall be a failure by those on 
either side in the dispute to name any member, such member or members 
shall, upon the request of any party, be named, after such consultation, 
by the Secretary-General of the United Nations. Any vacancy arising 
after the appointment shall be filled in the same manner as provided for 
the initial selection. 

3. If the parties to the dispute fall into more than two opposing 
groups, the arbitral commission shall, at the request of any of the par- 
ties, be appointed by the Secretary-General of the United Nations, after 
consultation with the President of the International Court of Justice and 
the Director-General of the United Nations Food and Agriculture Or- 
ganization from amongst well qualified persons specializing in legal, 
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administrative or scientific questions relating to fisheries, depending 
upon the nature of the dispute to be settled. Any vacancy arising after 
the appointment shall be filled in the same manner as provided for the 
initial selection. 

4. Except as herein provided the arbitral commission shall determine 
its own procedure. It shall also determine how the costs and expenses 
shall be divided between the parties. 

5. The arbitral commission shall in all cases be constituted within 
three months from the date of the original request and shall render its 
decision within a further period of five months unless it decides, in case 
of necessity, to extend that time limit. 


Commentary 


(1) This article describes the procedure for the settlement of disputes 
arising between states in the cases referred to in the preceding articles. 
The draft text leaves the parties entirely free as regards the method of 
settlement. They may submit their disputes to the International Court 
of Justice by agreement of [sic] or in accordance with mutual treaty obliga- 
tions; they may set up courts of arbitration; they may, if they so desire, 
seek to compose their disagreements through a commission set up for the 
purpose, before resorting to these procedures. It is only where the parties 
fail to agree on the method of settling a dispute that the draft text pro- 
vides for arbitration, while leaving the parties an entirely free choice as 
to arrangements for arbitration. If, however, the parties fail to agree 
on this subject within three months from the date of the original request, 
the draft provides for the setting up of a commission partly or wholly with- 
out their co-operation. 

In this connexion, the article distinguishes between : 

(i) The case of a dispute between two states or a dispute between several 
states divided into two opposing groups, each group being homogeneous as 
regards the interests to be safeguarded ; 

(ii) The case of several parties to the dispute divided into more than 
two groups, each with different interests. 

(2) The first will be the more frequent case. If, on either side, there 
are several states parties to the dispute, they may join together and act as 
one party in regard to the appointment of arbitrators. In this case there 
is no need to depart from the usual methods in forming the arbitral com- 
mission. Each state, or each group of states, will appoint two arbitrators, 
only one of whom may be a national of the state or of one of the states ap- 
pointing him. Failing agreement between the parties, the other three 
members of the commission will be appointed by the Secretary-General 
of the United Nations after consultation with the President of the Inter: 
national Court of Justice and the Director-General of the United Nations 
Food and Agriculture Organization, from nationals of states not parties t0 
the dispute. In the second case the above method cannot be applied, and 
recourse must be had to an impartial authority which will appoint the 
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whole arbitral commission. In this case too the most appropriate authority 
seems to be the Secretary-General of the United Nations, acting after con- 
sultation with the two authorities previously mentioned. 

(3) In view of the diversity of the interests involved, the number of 
arbitrators will have to be fairly large. Hence the Commission provides 
for a commission of seven members. The appointment to be made by the 
Secretary-General must be from amongst properly qualified persons, 
experts in legal, administrative or scientific matters appertaining to fish- 
eries, depending upon the nature of the dispute. To ensure the continuity 
of the arbitral commission’s work in all circumstances, it was necessary to 
authorize the Secretary-General to fill any casual vacancies arising after 
the appointment of the arbitrators. 

(4) It seemed fair to let the arbitral commission determine how the 
costs entailed by its proceedings should be divided between the parties. 

(5) The fifth paragraph prescribes certain time limits for the purpose 
of preventing the arbitration procedure from being protracted. The 
arbitral commission will be entitled to extend the five-months’ period 
allowed for rendering its award. But it must not exercise this right ex- 
cept in case of necessity. Having regard to the provision that the meas- 
ures adopted remain in force pending the arbitral award, it might be 
prejudicial to the interests of one of the parties if the procedure dragged 
on too long. If necessary, the arbitral commission could apply Article 
58 which authorizes it to suspend the application of the measures in 
dispute. 

ARTICLE 58 


1, The arbitral commission shall, in the case of measures unilaterally 
adopted by coastal states, apply the criteria listed in paragraph 2 of 
Article 55. In other cases it shall apply these criteria according to the 
circumstances of each case. 

2. The arbitral commission may decide that pending its award the 
measures in dispute shall not be applied. 


Commentary 


(1) Paragraph 1 mentions the criteria on which the arbitral com- 
mission’s decision should be based. In the ease of Article 55, the criteria 
are of course those listed in that article. But these criteria do not wholly 
apply in the other cases. It seems desirable to give the arbitral commission 
Some discretion in regard to the criteria to be applied in these cases. 
Subject to this remark, the Commission wishes to formulate the following 
guiding principles. 

(i) Common to all the determinations are the requirements: 

(a) That scientific findings shall demonstrate the necessity of conserva- 
tion measures to make possible the optimum sustainable productivity of 
the stock or stocks of fish; 

(b) That the measures do not discriminate against foreign fishermen. 


(ii) Common to Articles 52, 53, 54 and 55 is the requirement: 
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That the specific measures shall be based on scientific findings and ap- 
propriate for the purpose. In determining appropriateness, the elements 
of effectiveness and practicability are to be considered as well as the re- 
lation between the expected benefits, in terms of maintained and increased 
productivity, and the cost of application and enforcement of the proposed 


measures. 
(iii) In the ease of Article 56, the state requesting the fishing state to 
take necessary measures of conservation would be a non-adjacent and non- 
fishing state. Such a state would be concerned only with the continued 
productivity of the resources. Therefore, the matter to be determined 
would be the adequacy of the over-all conservation programme. 

(iv) Article 55 contains a criterion which is not included in the other 
articles: that of the urgency of action. Recourse to unilateral regulation 
by the coastal state prior to arbitration of the dispute can only be re- 
garded as justified when the delay caused by arbitration would seriously 
threaten the continued productivity of the resources. 


ARTICLE 59 


The decisions of the arbitral commission shall be binding on the states 
concerned. If the decision is accompanied by any recommendations, 
they shall receive the greatest possible consideration. 


Commentary 


(1) The arbitral commission’s decisions are binding only upon the 
parties to the dispute; they have no effect erga omnes. Hence, a state 
whose nationals wish to engage in fishing in an area regarding which an 
arbitral decision binding other states inter se has already been rendered 
is entitled to use paragraph 2 of Article 53 to initiate fresh arbitral 


proceedings. 

(2) The arbitral commission is required to give a ruling on the points in 
dispute ; it is no part of its duty to issue new regulations, unless the parties 
have requested it to do so. The arbitral commission may append proposals 
for conservatory measures to its decisions, but they will not be binding. 


Claims of exclusive fishing rights, on the basis of special 
economic circumstances 


(1) The Commission’s attention had been directed to a proposal that 
where a nation is primarily dependent on the coastal fisheries for its liveli- 
hood. the state concerned should have the right to exercise exclusive juris 
diction over fisheries up to a reasonable distance from the coast having 
regard to relevant local considerations, when this is necessary for the 
conservation of these fisheries as a means of subsistence for the population. 
It was proposed that in such cases the territorial sea might be extended or 
a special zone established for the above-mentioned purpose. 

(2) After some discussion of this problem the Commission realized that 
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it was not in the position fully to examine its implications and the elements 
of exclusive use involved therein. The Commission recognized, however, 
that the proposal, as in the case of the principle of abstention (see com- 
mentary to Article 53), may reflect problems and interests which deserve 
recognition in international law. However, lacking competence in the 
fields of biological science and economics adequately to study these excep- 
tional situations the Commission, while drawing attention to the problem, 
has refrained from making any concrete proposals. 


* * * 


Fisheries conducted by means of equipment embedded 
in the floor of the sea 


ARTICLE 60 


The regulation of fisheries conducted by means of equipment em- 
bedded in the floor of the sea in areas of the high seas adjacent to the 
territorial sea of a state, may be undertaken by that state where such 
fisheries have long been maintained and conducted by its nationals, pro- 
vided that non-nationals are permitted to participate in such activities 
on an equal footing with nationals. Such regulations will not, however, 
affect the general status of the areas as high seas. 


Commentary 


(1) The present article, in a slightly modified form, figured amongst the 
articles on sedentary fisheries adopted by the Commission at its third 
session. When, at its fifth session, the Commission decided to recognize 
a right for coastal states to exploit the natural resources of the continental 
shelf, the article disappeared from the draft. However, at its eighth 
session, the Commission recognized that the article deserved to be main- 
tained insofar as it dealt with fisheries conducted by means of equipment 
embedded in the bed of the sea. In fact, fisheries are described as 
sedentary either by reason of the species caught or by reason of the equip- 
ment used. The first case concerns products attached to the bed of the 
sea; in the second case the ‘‘sedentary’’ character of the fishery is de- 
termined by the fact that the fishing is conducted by means of equipment 
embedded in the bed of the sea. The Commission decided to keep the 
term ‘‘sedentary fisheries’’ for the first type of activity only. This form 
of fishery is regulated by Article 68 concerning the continental shelf. The 
second type of activity is regulated in the present article. This form of 
fishery is not covered by Article 68 concerning the continental shelf be- 
cause the species fished are mobile and therefore cannot be regarded as 
natural resources of the seabed in the sense in which that term is used 
in the aforesaid article. 

(2) Banks where there are fisheries conducted by means of equipment 
embedded in the bed of the sea have been regarded by some coastal states 
as under their occupation and as forming part of their territory. With- 
out wishing to describe these areas as ‘‘occupied’’ or as constituting 
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“*property’’ of the coastal state, the Commission considers that the special 
position of these areas justifies special rights being recognized as pertain- 
ing to coastal states whose nationals have been carrying on fishing there 
over a long period. 

(3) The existing rule of customary law by which nationals of other 
states are at liberty to engage in such fishing on the same footing as the 
nationals of the coastal state should continue to apply. The exercise of 
other kinds of fishing in such areas must not be hindered except to the 
extent strictly necessary for the protection of the fisheries contemplated 
by the present article. 

(4) The special rights which the coastal state may exercise in such areas 
must be strictly limited to such rights as are essential to achieve the ends 
for which they are recognized. The waters covering the seabed where 
the fishing grounds are located remain subject to the régime of the 
high seas. 


Suspsection C. SUBMARINE CABLES AND PIPELINES 


ARTICLE 61 


1. All states shall be entitled to lay telegraph, telephone or high- 
voltage power cables and pipelines on the bed of the high seas. 

2. Subject to its right to take reasonable measures for the exploration 
of the continental shelf and the exploitation of its natural resources, the 
coastal state may not impede the laying or maintenance of such cables 
or pipelines. 

Commentary 


(1) As regards the protection of telegraph and telephone cables beneath 
the high seas, there is a Convention dated 14 March 1884 to which a very 
large number of maritime states are parties. In 1913, a conference con- 
vened in London on the initiative of the British Government adopted a 
number of resolutions on the subject. The Institute of International Law 
has also considered the question on many occasions. 

(2) The Commission has enunciated in the present article certain prin- 
ciples which, in its view, reflect existing international law. It thought 
that the regulations concerning telegraph and telephone cables could be 
extended to include high-voltage cables and pipelines beneath the high seas. 

(3) Paragraph 1 of Article 61 is taken from Article I of the 1884 
Convention. Paragraph 2 was added to make it quite clear that the 
coastal state is obliged to permit the laying of cables and pipelines on the 
floor of its continental shelf, but that it can impose conditions as to the 
route to be followed, in order to prevent undue interference with the 
exploitation of the natural resources of the seabed and subsoil. Clearly, 
cables and pipelines must not be laid in such a way as to hamper navigé 
tion. 
(4) For the laying of submarine cables and pipelines on the floor of 4 
continental shelf, see Article 70 and the commentary thereto. 
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ARTICLE 62 


Every state shall take the necessary legislative measures to provide 
that the breaking or injury of a submarine cable beneath the high seas 
done wilfully or through culpable negligence, in such a manner as to be 
liable to interrupt or obstruct telegraphic or telephonic communications, 
and similarly the breaking or injury of a submarine high-voltage power 
cable or pipeline, shall be a punishable offence. This provision shall not 
apply to any break or injury caused by persons who acted merely with 
the legitimate object of saving their lives or their ships, after having 
taken all necessary precautions to avoid such break or injury. 


Commentary 


This article is substantially the same as Article II of the 1884 Conven- 
tion, but extends the latter to include pipelines and high-voltage power 
cables. Like the succeeding articles, it was so worded as to require states 
to take the necessary legislative measures to ensure that their nationals 
comply with the regulations. Obviously if the presence of the cable or 
pipeline has not been adequately marked, there can be no question of ‘‘cul- 
pable negligence’’ on the part of navigators (cf. Article V of the Con- 
vention). 

ARTICLE 63 


Every state shall take the necessary legislative measures to provide 
that, if persons subject to its jurisdiction who are the owners of a cable 


or pipeline beneath the high seas, in laying or repairing that cable or 
pipeline, cause a break in or injury to another cable or pipeline, they 
shall bear the cost. 


Commentary 


Cf. Article IV of the 1884 Convention. 


ARTICLE 64 


Every state shall regulate trawling so as to ensure that all the fishing 
gear used shall be so constructed and maintained as to reduce to the 
minimum any danger of fouling submarine cables or pipelines. 


Commentary 


Cf. Resolution I of the London Conference of 1913. 


ARTICLE 65 


Every state shall take the necessary legislative measures to ensure 
that the owners of ships who can prove that they have sacrificed an 
anchor, a net or any other fishing gear, in order to avoid injuring a sub- 
marine cable or pipeline shall be indemnified by the owner of the cable 
or pipeline, provided that the owner of the ship has taken all reasonable 
precautionary measures beforehand. 
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Commentary 


(1) Cf. Article VII of the 1884 Convention. 
(2) The last phrase has been added in order to make it quite clear that 
compensation cannot be claimed if there has been any negligence on the 


art of the ship. 
Section Il. Contiguous ZONE 


As part of its work on the régime of the high seas, the Commission 
adopted at its third session, an article on the contiguous zone.** Apart 
from some qualifications and reservations, the principle underlying that 
article has encountered no opposition on the part of governments which 
have commented on the subject. The article, as adopted after the dis- 
cussions at the fifth and eighth sessions, differs only slightly from the 1951 
draft. The wording has been modified, however, in order to express 
the Commission’s idea more clearly. The article is as follows: 


ARTICLE 66 


1. In a zone of the high seas contiguous to its territorial sea, the 
coastal state may exercise the control necessary to 

(a) Prevent infringement of its customs, fiscal or sanitary regulations 
within its territory or territorial sea; 

(6) Punish infringement of the above regulations committed within 
its territory or territorial sea. 

2. The contiguous zone may not extend beyond twelve miles from the 
baseline from which the breadth of the territorial sea is measured. 


Commentary 


(1) International law accords states the right to exercise preventive 
or protective control for certain purposes over a belt of the high seas 
contiguous to their territorial sea. It is, of course, understood that this 
power of control does not change the legal status of the waters over which 
it is exercised. These waters are and remain a part of the high seas 
and are not subject to the sovereignty of the coastal state, which can 
exercise over them only such rights as are conferred on it by the present 
draft or are derived from international treaties. 

(2) Many states have adopted the principle that in the contiguous zone 
the coastal state may exercise customs control in order to prevent attempted 
infringements of its customs and fiscal regulations within its territory 
or territorial sea, and to punish infringements of those regulations com- 
mitted within its territory or territorial sea. The Commission considered 
that it would be impossible to deny to states the exercise of such rights. 

(3) Although the number of states which claim rights over the con- 
tiguous zone for the purpose of applying sanitary regulations is fairly 
small, the Commission considers that, in view of the connexion between 
customs and sanitary regulations, such rights should also be recognized for 
sanitary regulations. 


21 Official Records of the General Assembly, 6th Sess., Supp. No. 9 (A/1858), p. 20. 
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(4) The Commission did not recognize special security rights in the 
contiguous zone. It considered that the extreme vagueness of the term 
‘‘security’’ would open the way for abuses and that the granting of such 
rights was not necessary. The enforcement of customs and sanitary 
regulations will be sufficient in most cases to safeguard the security of the 
state. Insofar as measures of self-defence against an imminent and 
direct threat to the security of the state are concerned, the Commission 
refers to the general principles of international law and the Charter of the 
United Nations. 

(5) Nor was the Commission willing to recognize any exclusive right of 
the coastal state to engage in fishing in the contiguous zone. The Prepara- 
tory Committee of the Hague Codification Conference found, in 1930, that 
the replies from governments offered no prospect of an agreement to extend 
the exclusive fishing rights of the coastal state beyond the territorial sea. 
The Commission considered that in that respect the position has not 
changed. 

(6) The Commission examined the question whether the same attitude 
should be adopted with regard to proposals to grant the coastal state the 
right to take whatever measures it considered necessary for the conserva- 
tion of the living resources of the sea in the contiguous zone. The ma- 
jority of the Commission were unwilling to accept such a claim. They 
argued, first, that measures of this kind applying only to the relatively 
small area of the contiguous zone would be of little practical value and, 
secondly, that having provided for the regulation of the conservation of 
living resources in a special part of the present draft, it would be inadvis- 
able to open the way for a duplication of these rules by different pro- 
visions designed to regulate the same matters in the contiguous zone only. 
Since the contiguous zone is a part of the high seas, the rules concerning 
conservation of the living resources of the sea apply to it. 

(7) The Commission did not maintain its previous decision to grant the 
coastal state, within the contiguous zone, a right of control in respect of 
immigration. In its report on the work of its fifth session the Commission 


commented on this provision as follows: 


‘‘Tt is understood that the term ‘customs regulations’ as used in the 
article refers not only to regulations concerning import and export 
duties but also to other regulations concerning the exportation and 
importation of goods. In addition, the Commission thought it neces- 
sary to amplify the formulation previously adopted by referring ex- 
pressly to immigration, a term which is also intended to include 
emigration.’’ 


Reconsidering this decision, the majority of the Commission took the view 
that the interests of the coastal state do not require an extension of the 
right of control to immigration and emigration. It considered that such 
control could and should be exercised in the territory of the coastal state 
and that there was no need to grant it special rights for this purpose in 


the contiguous zone. 


*2 Official Records of the General Assembly, 8th Sess., Supp. No. 9 (A/2456), par. 111. 
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(8) The Commission considered the case of areas of the sea situated 
off the junction of two or more adjacent states, where the exercise of rights 
in the contiguous zone by one state would not leave any free access to the 
ports of another state except through that zone. The Commission, recog- 
nizing that in such cases the exercise of rights in the contiguous zone by 
one state may unjustifiably obstruct traffic to or from a port of another 
state, considered that in the case referred to it would be necessary for the 
two states to conclude a prior agreement on the exercise of rights in the 
contiguous zone. In view of the exceptional nature of the case, however, 
the Commission did not consider it necessary to include a formal rule 
to this effect. 

(9) The Commission considers that the breadth of the contiguous zone 
cannot exceed twelve miles from the coast, the figure adopted by the 
Preparatory Committee of the Hague Codification Conference (1930). 
Until such time as there is unanimity in regard to the breadth of the terri- 
torial sea, the zone should be measured from the coast and not from the 
outer limit of the territorial sea. States which have claimed extensive 
territorial waters have in fact less need for a contiguous zone than those 
which have been more modest in their delimitation. 

(10) The Commission thought it advisable to clarify the expression 
‘*from the coast’’ by stating that the zone is measured from the baseline 
from which the breadth of the territorial sea is measured. 

(11) The exercise by the coastal state of the rights enunciated in this 
article does not affect the legal status of the airspace above the contiguous 
zone. The question whether the establishment of such an air control zone 
could be contemplated is outside the scope of these rules of the law of 
the sea. 

THE CONTINENTAL SHELF 


Section III. 


(1) At its third session, held in 1951, the Commission adopted draft 
articles on the continental shelf with accompanying comments. After the 
third session, the special rapporteur re-examined these articles in the light 
of comments received from the governments of eighteen countries. The 
comments of these governments are reproduced in Annex II to the Report 
on the Fifth Session.** In March, 1953, the special rapporteur submitted 
a further report on the subject (A/CN.4/60) which was examined by the 
Commission at its fifth session. The Commission adopted draft articles, 
which it re-examined at its eighth session, in the context of the other sec- 
tions of the rules of the law of the sea. This examination did not give 
rise to any major changes, except with regard to the delimitation of the 
continental shelf (see Article 67). 

(2) The Commission accepted the idea that the coastal state may exercise 
control and jurisdiction over the continental shelf, with the proviso that 
such control and jurisdiction shall be exercised solely for the purpose 
of exploiting its resources; and it rejected any claim to sovereignty oF 
jurisdiction over the superjacent waters. 


28 Official Records of the General Assembly, 8th Sess., Supp. No. 9 (A/2456). 
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(3) In some circles it is thought that the exploitation of the natural 
resources of submarine areas should be entrusted, not to coastal states, 
but to agencies of the international community generally. In present eir- 
eumstances, however, such internationalization would meet with insur- 
mountable practical difficulties, and would not ensure the effective exploita- 
tion of natural resources necessary to meet the needs of mankind. 

(4) The Commission is aware that exploration and exploitation of the 
seabed and subsoil, which involves the exercise of control and jurisdiction 
by the coastal state, may affect the freedom of the seas, particularly in 
respect of navigation. Nevertheless, this cannot be a sufficient reason for 
obstructing a development which, in the opinion of the Commission, can 
be to the benefit of all mankind. The necessary steps must be taken to 
ensure that this development affects the freedom of the seas no more than 
is absolutely unavoidable, since that freedom is of paramount importance 
to the international community. The Commission thought it possible to 
combine the needs of the exploitation of the seabed and subsoil with. the 
requirement that the sea itself must remain open to all nations for naviga- 
tion and fishing. With these considerations in mind, the Commission 
drafted the following articles. 


ARTICLE 67 


For the purposes of these articles, the term “continental shelf” is used 
as referring to the seabed and subsoil of the submarine areas adjacent to 
the coast but outside the area of the territorial sea, to a depth of 200 


metres (approximately 100 fathoms), or, beyond that limit, to where the 
depth of the superjacent waters admits of the exploitation of the natural 
resources of the said areas. 


Commentary 


(1) In its first draft, prepared in 1951, the Commission designated the 
continental shelf as ‘‘the seabed and subsoil of the submarine areas con- 
tiguous to the coast, but outside the area of territorial waters, where the 
depth of the superjacent waters admits of the exploitation of the natural 
resources of the seabed and subsoil.’’** It followed from this definition 
that areas in which exploitation was not technically possible by reason of 
the depth of the water, were excluded from the continental shelf. 

(2) The Commission had considered the possibility of adopting a fixed 
limit for the continental shelf in terms of the depth of the superjacent 
waters. It seemed likely that a limit fixed at a point where the sea cover- 
ing the continental shelf reaches a depth of 200 metres would at present be 
sufficient for all practical needs. This depth also coincides with that at 
Which the continental shelf in the geological sense generally comes to 
an end and the continental slope begins, falling steeply to a great depth. 
The Commission felt, however, that such a limit would have the disad- 
vantage of instability. Technical developments in the near future might 


*4 Official Records of the General Assembly, 6th Sess., Supp. No. 9 (A/1858), p. 17. 
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make it possible to exploit the resources of the seabed at a depth of over 
200 metres. Moreover, the continental shelf might well include submarine 
areas lying at a depth of over 200 metres, but susceptible of exploitation 
by means of installations erected in neighbouring areas where the depth 
does not exceed this limit. Hence the Commission decided not to specify a 
depth limit of 200 metres. 

(3) At its fifth session, in 1953, the Commission reconsidered this de- 
cision. It abandoned the criterion of exploitability in favour of that of a 
depth of 200 metres. In the light of the comments submitted by certain 
governments, the Commission came to the conclusion that the text previ- 
ously adopted lacked the necessary precision and might give rise to disputes 
and uncertainty. The Commission considered that the limit of 200 metres 
would be sufficient for all practical purposes at present and probably for 
a long time to come. It took the view that the adoption of a fixed limit 
would have considerable advantages, in particular with regard to the 
delimitation of continental shelves between adjacent states or states op- 
posite each other. The adoption of different limits by different states 
might cause difficulties of the same kind as differences in the breadth 
of the territorial sea. The Commission was aware that future technical 
progress might make exploitation possible at a depth greater than 200 
metres; in that case the limit would have to be revised, but meanwhile 
there was every advantage in having a stable limit. 

(4) At its eighth session, the Commission reconsidered this provision. 
It noted that the Inter-American Specialized Conference on ‘‘ Conservation 
of Natural Resources: Continental Shelf and Oceanic Waters,’’ held at 
Ciudad Trujillo (Dominican Republic) in March 1956, had arrived at the 
conclusion that the right of the coastal state should be extended beyond 
the limit of 200 metres, ‘‘to where the depth of the superjacent waters 
admits of the exploitation of the natural resources of the seabed and sub- 
soil.’’ Certain members thought that the article adopted in 1953 should 
be modified. While agreeing that in present circumstances the limit 
adopted is in keeping with practical needs, they disapproved of a provision 
prohibiting exploitation of the continental shelf at a depth greater than 
200 metres even if such exploitation was a practical possibility. They 
thought that in the latter case, the right to exploit should not be made 
subject to prior alteration of the limit adopted. While maintaining the 
limit of 200 metres in this article as the normal limit corresponding to 
present needs, they wished to recognize forthwith the right to exceed that 
limit if exploitation of the seabed or subsoil at a depth greater than 200 
metres proved technically possible. It was therefore proposed that the 
following words should be added to the article, ‘‘or, beyond that limit, 
to where the depth of the superjacent waters admits of the exploitation of 
the natural resources of the said areas.’’ In the opinion of certain mem- 
bers this addition would also have the advantage of not encouraging the 
belief that up to 200 metres depth there is a fixed zone where rights 0 
sovereignty other than those stated in Article 68 below can be exercised. 
Other members contested the usefulness of the addition, which in thei 
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opinion unjustifiably and dangerously impaired the stability of the limit 
adopted. The majority of the Commission nevertheless decided in favour 
of the addition. 

(5) The sense in which the term ‘‘continental shelf’’ is used departs 
to some extent from the geological concept of the term. The varied use 
of the term by scientists is in itself an obstacle to the adoption of the 
geological concept as a basis for legal regulation of this problem. 

(6) There was yet another reason why the Commission decided not to 
adhere strictly to the geological concept of the continental shelf. The 
mere fact that the existence of a continental shelf in the geological sense 
might be questioned in regard to submarine areas where the depth of the 
sea would nevertheless permit of exploitation of the subsoil in the same 
way as if there were a continental shelf, could not justify the application 
of a discriminatory legal régime to these regions. 

(7) While adopting, to a certain extent, the geographical test for the 
“continental shelf’’ as the basis of the juridical definition of the term, the 
Commission therefore in no way holds that the existence of a continental 
shelf, in the geographical sense as generally understood, is essential for 
the exercise of the rights of the coastal state as defined in these articles. 
Thus, if, as is the case in the Persian Gulf, the submarine areas never 
reach the depth of 200 metres, that fact is irrelevant for the purposes 
of the present article. Again, exploitation of a submarine area at a depth 
exceeding 200 metres is not contrary to the present rules, merely because 
the area is not a continental shelf in the geological sense. 

(8) In the special cases in which submerged areas of a depth less than 
200 metres, situated fairly close to the coast, are separated from the part 
of the continental shelf adjacent to the coast by a narrow channel deeper 
than 200 metres, such shallow areas could be considered as adjacent to that 
part of the shelf. It would be for the state relying on this exception to 
the general rule to establish its claim to an equitable modification of the 
tule. In case of dispute it must be a matter for arbitral determination 
whether a shallow submarine area falls within the rule as here formulated. 

(9) Noting that it was departing from the strictly geological concept of 
the term, inter alia, in view of the inclusion of exploitable areas beyond the 
depth of 200 metres, the Commission considered the possibility of adopting 
aterm other than ‘‘continental shelf.’’ It considered whether it would 
not be better, in conformity with the usage employed in certain scientific 
works and also in some national laws and international instruments, to 
call these regions ‘‘submarine areas.’’ The majority of the Commission 
decided to retain the term ‘‘continental shelf’’ because it is in current use 
and because the term ‘‘submarine areas’’ used without further explanation 
would not give a sufficient indication of the nature of the areas in question. 
The Commission considered that some departure from the geological mean- 
ing of the term ‘‘continental shelf’’ was justified, provided that the mean- 
ing of the term for the purpose of these articles was clearly defined. It has 
‘tated this meaning of the term in the present article. 

(10) The term ‘‘continental shelf’’ does not imply that it refers ex- 
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clusively to continents in the current connotation of that word. It also 
covers the submarine areas contiguous to islands. 

(11) Lastly the Commission points out that it does not intend limiting 
the exploitation of the subsoil of the high seas by means of tunnels, 
cuttings or wells dug from terra firma. Such exploitation of the subsoil 
of the high seas by a coastal state is not subject to any legal limitation by 
reference to the depth of the superjacent waters. 


ARTICLE 68 


The coastal state exercises over the continental shelf sovereign rights 
for the purpose of exploring and exploiting its natural resources. 


Commentary 


(1) While this article, as provisionally formulated in 1951 (Article 2 


of the draft), referred to the continental shelf as ‘‘subject to the exercise 
by the coastal state of control and jurisdiction for the purpose of exploring 
it and exploiting its natural resources,’’ the article as now formulated lays 
down that ‘‘the coastal state exercises over the continental shelf sovereign 
rights for the purpose of exploring and exploiting its natural resources.”’ 

(2) The Commission desired to avoid language lending itself to inter- 
pretations alien to an object which the Commission considers to be of 
decisive importance, namely, the safeguarding of the principle of the full 
freedom of the superjacent sea and the airspace above it. Hence it was 
unwilling to accept the sovereignty of the coastal state over the seabed and 
subsoil of the continental shelf. On the other hand, the text as now 
adopted leaves no doubt that the rights conferred upon the coastal state 
cover all rights necessary for and connected with the exploration and ex- 
ploitation of the natural resources of the continental shelf. Such rights 
include jurisdiction in connexion with the prevention and punishment of 
violations of the law. The rights of the coastal state are exclusive in the 
sense that, if it does not exploit the continental shelf, it is only with its 
consent that anyone else may do so. 

(3) At its fifth session, the Commission decided after long discussion 
to retain the term ‘‘natural resources,’’ as distinct from the more limited 
term ‘‘mineral resources.’’ In its previous draft the Commission had 
only dealt with ‘‘mineral resources’’ and some members proposed adhering 
to that course. The Commission, however, came to the conclusion that the 
products of ‘‘sedentary’’ fisheries, in particular, to the extent that they 
were natural resources permanently attached to the bed of the sea should 
not be left outside the scope of the régime adopted, and that this aim 
could be achieved by using the term ‘‘natural resources.’’ It is clearly 
understood that the rights in question do not cover so-called bottom-fish 
and other fish which, although living in the sea, occasionally have theif 
habitat at the bottom of the sea or are bred there. 

(4) At the eighth session it was proposed that the condition of perm* 
nent attachment to the seabed should be mentioned in the article itself 
At the same time the opinion was expressed that the condition should b 
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made less strict; it would be sufficient that the marine fauna and flora in 
question should live in constant physical and biological relationship with 
the seabed and the continental shelf; examination of the scientific aspects 
of that question should be left to the experts. The Commission however 
decided to leave the text of the article and of the commentary as it stood. 

(5) It is clearly understood that the rights in question do not cover 
objects such as wrecked ships and their cargoes (including bullion) lying 
on the seabed or covered by the sand of the subsoil. 

(6) In the view of the Commission, the coastal state, when exercising 
its exclusive rights, must also respect the existing rights of nationals of 
other states. Any interference with such rights, when unavoidably neces- 
sitated by the requirements of exploration and exploitation of natural 
resources, is subject to the rules of international law concerning respect 
for the rights of aliens. However, apart from the case of acquired rights, 
the sovereign rights of the coastal state over its continental shelf also cover 
‘“‘sedentary’’ fisheries in the sense indicated above. As regards fisheries 
which are also sometimes described as ‘‘sedentary’’ because they are con- 
ducted by means of equipment fixed in the sea, but which are not concerned 
with natural resources attached to the seabed, the Commission refers to 
Article 60 of these rules. 

(7) The rights of the coastal state over the continental shelf do not 
depend on occupation, effective or notional, or on any express proclamation. 

(8) The Commission does not deem it necessary to expatiate on the 
question of the nature and legal basis of the sovereign rights attributed to 
the coastal state. The considerations relevant to this matter cannot be re- 
duced to a single factor. In particular, it is not possible to base the 
sovereign rights of the coastal state exclusively on recent practice, for there 
is no question in the present case of giving the authority of a legal rule 
to a unilateral practice resting solely upon the will of the states concerned. 
However, that practice itself is considered by the Commission to be sup- 
ported by considerations of law and of fact. In particular, once the seabed 
and the subsoil have become an object of active interest to coastal states 
with a view to the exploration and exploitation of their resources, they 
cannot be considered as res nullius, i.e., capable of being appropriated by 
the first occupier. It is natural that coastal states should resist any such 
solution. Moreover, in most cases the effective exploitation of natural re- 
sources must presuppose the existence of installations on the territory of 
the coastal state. Neither is it possible to disregard the geographical phe- 
nomenon whatever the term—propinquity, contiguity, geographical con- 
tinuity, appurtenance or identity—used to define the relationship between 
the submarine areas in question and the adjacent non-submerged land. All 
these considerations of general utility provide a sufficient basis for the 
Principle of the sovereign rights of the coastal state as now formulated 
by the Commission. As already stated, that principle, which is based on 
general principles corresponding to the present needs of the international 
community, is in no way incompatible with the principle of the freedom of 
the seas. 
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(9) Although for the reasons stated, as well as for practical consider- 
ations, the Commission was unable to endorse the idea of internationaliza- 
tion of the submarine areas comprised in the concept of the continental 
shelf, it did not discard the possibility of setting up an international body 
for scientific research and assistance with a view to promoting their most 
efficient use in the general interest. It is possible that some such body may 
one day be set up within the framework of an existing international 
organization. 

(10) The proposals made by the Commission in its Report for 1953 
caused some anxiety in scientific circles, where it was thought that freedom 
to conduct scientific research in the soil of the continental shelf and in the 
waters above would be endangered. Insofar as such researches are con- 
ducted in the waters above a continental shelf, this anxiety seems to be 
unjustified since the freedom to conduct research in these waters—which 
still form part of the high seas—is in no way affected. The coastal state 
will not have the right to prohibit scientific research, in particular research 
on the conservation of the living resources of the sea. The consent of the 
state will only be required for research relating to the exploration or ex- 
ploitation of the seabed or subsoil. It is to be expected that the coastal 
state will only refuse its consent exceptionally, and in eases in which it fears 
an impediment to its exclusive rights to explore and exploit the seabed 
and subsoil. 

ARTICLE 69 


The rights of the coastal state over the continental shelf do not affect 
the legal status of the superjacent waters as high seas, or that of the air- 


space above those waters. 
Commentary 


Article 69 is intended to ensure respect for the freedom of the seas 
in face of the sovereign rights of the coastal state over the continental 
shelf. It provides that the rights of the coastal state over the continental 
shelf do not affect the legal status of the superjacent waters as high seas 
or of the airspace above the superjacent waters. A claim to sovereign 
rights in the continental shelf can only extend to the seabed and subsoil 
and not to the superjacent waters; such a claim cannot confer any jurisdic- 
tion or exclusive right over the superjacent waters, which are and remain 
a part of the high seas. The articles on the continental shelf are intended 
as laying down the régime of the continental shelf, only as subject to and 
within the orbit of the paramount principle of the freedom of the seas 
and of the airspace above them. No modification of or exceptions to that 
principle are admissible unless expressly provided for in the various 
articles. 

ARTICLE 70 


Subject to its right to take reasonable measures for the exploration of 
the continental shelf and the exploitation of its natural resources, the 
coastal state may not impede the laying or maintenance of submarine 
cables on the continental shelf. 
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Commentary 


(1) The coastal state is required to permit the laying of submarine 
eables on the seabed of its continental shelf, but in order to avoid un- 
justified interference with the exploitation of the natural resources of the 
seabed and subsoil, it may impose conditions concerning the route to be 
followed. 

(2) The Commission considered whether this provision should not be 
extended to pipelines. In principle, the answer must be in the affirmative. 
The question is, however, complicated by the fact that it would often be 
necessary to install pumping stations at certain points, which might 
hinder the exploitation of the soil more than cables. It follows that the 
coastal state might be less liberal in this matter than in the case of cables. 
As the question does not yet seem to be of practical importance, the Com- 
mission has not expressly referred to pipelines in the present article. 


ARTICLE 71 


1. The exploration of the continental shelf and the exploitation of its 
natural resources must not result in any unjustifiable interference with 
navigation, fishing or the conservation of the living resources of the sea. 

2. Subject to the provisions of paragraphs 1 and 5 of this article, the 
coastal state is entitled to construct and maintain on the continental shelf 
installations necessary for the exploration and exploitation of its natural 


resources, and to establish safety zones at a reasonable distance around 
such installations and take in those zones measures necessary for their 
protection. 

3. Such installations, though under the jurisdiction of the coastal state, 
do not possess the status of islands. They have no territorial sea of 
their own, and their presence does not affect the delimitation of the 
territorial sea of the coastal state. 

4. Due notice must be given of any such installations constructed, and 
permanent means for giving warning of their presence must be main- 
tained. 

5. Neither the installations themselves, nor the said safety zones 
around them may be established in narrow channels or where inter- 
ference may be caused in recognized sea lanes essential to international 
navigation. 

Commentary 


(1) While Article 69 lays down in general terms the basic principle 
of the unaltered legal status of the superjacent sea and the air above it, 
Article 71 applies that basic principle to the main manifestations of the 
freedom of the seas, namely, freedom of navigation and of fishing. Para- 
graph 1 of this article lays down that the exploration of the continental 
shelf must not result in any unjustifiable interference with navigation, 
fishing or the conservation of the living resources of the sea. It will be 
noted, however, that what the article prohibits is not any kind of inter- 
ference, but only unjustifiable interference. The manner and the sig- 
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nificance of that qualification were the subject of prolonged discussion in 
the Commission. The progressive development of international law, which 
takes place against the background of established rules, must often result 
in the modification of those rules by reference to new interests or needs. 
The extent of that modification must be determined by the relative im- 
portance of the needs and interests involved. To lay down, therefore, that 
the exploration and exploitation of the continental shelf must never result 
in any interference whatsoever with navigation and fishing might result 
in many cases in rendering somewhat nominal both the sovereign rights of 
exploration and exploitation and the very purpose of the articles as 
adopted. The case is clearly one of assessment of the relative importance 
of the interests involved. Interference, even if substantial, with naviga- 
tion and fishing might, in some cases, be justified. On the other hand, 
interference even on an insignificant scale would be unjustified if un- 
related to reasonably conceived requirements of exploration and exploita- 
tion of the continental shelf. While, in the first instance, the coastal state 
must be the judge of the reasonableness—or the justification—of the meas- 
ures adopted, in case of dispute the matter must be settled on the basis 
of Article 73, which governs the settlement of all disputes regarding the 
interpretation or application of the articles. 

(2) With regard to the conservation of the living resources of the sea, 
everything possible should be done to prevent damage by exploitation 
of the subsoil, seismic exploration in connexion with oil prospecting, and 
leaks from pipelines. 

(3) Paragraphs 2 to 5 relate to the installations necessary for the 
exploration and exploitation of the continental shelf, as well as to safety 
zones around such installations and the measures necessary to protect them. 
These provisions, too, are subject to the overriding prohibition of un- 
justified interference. Although the Commission did not consider it es- 
sential to specify the size of the safety zones, it believes that generally 
speaking a maximum radius of 500 metres is sufficient for the purpose. 

(4) Interested parties, i.e., not only governments but also groups in- 
terested in navigation and fishing, should be duly notified of the con- 
struction of installations, so that these may be marked on charts. In any 
ease, the installations should be equipped with warning devices (lights, 
audible signals, radar, buoys, etc.). 

(5) There is, in principle, no duty to disclose in advance plans relating 
to contemplated construction of installations. However, in cases where 
the actual construction of provisional installations is likely to interfere 
with navigation, due means of warning must be maintained, in the same 
way as in the case of installations already completed, and as far as 
possible due notice must be given. If installations are abandoned or dis- 
used they must be entirely removed. 

(6) With regard to the general status of installations, it has beet 
thought useful to lay down expressly in paragraph 3 of this article, that 
they do not possess the status of islands and that the coastal state is n0 
entitled to claim for installations any territorial waters of their own 
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treat them as relevant for the delimitation of territorial waters. In par- 
ticular, they cannot be taken into consideration for the purpose of de- 
termining the baseline. On the other hand, the installations are under 
the jurisdiction of the coastal state for the purpose of maintaining order 
and of the civil and criminal competence of its courts. 

(7) While, generally, the Commission, by formulating the test of un- 
justifiable interference, thought it advisable to eliminate any semblance 
of rigidity in adapting the existing principle of the freedom of the sea to 
what is essentially a novel situation, it thought it desirable to rule out 
expressly any right of interference with navigation in certain areas of 
the sea. These areas are defined in paragraph 5 of this article as narrow 
channels or recognized sea lanes essential to international navigation. 
They are understood to include straits in the ordinary sense of the word. 
The importance of these areas for the purpose of international navigation 
is such as to preclude, in conformity with the tests of equivalence and 
relative importance of the interests involved, the construction of installa- 
tions or the maintenance of safety zones therein, even if such installations 
or zones are necessary for the exploration or exploitation of the continental 
shelf. 

ARTICLE 72 


1. Where the same continental shelf is adjacent to the territories of 
two or more states whose coasts are opposite to each other, the boundary 
of the continental shelf appertaining to such states shall be determined 
by agreement between them. In the absence of agreement, and unless 
another boundary line is justified by special circumstances, the boundary 
is the median line, every point of which is equidistant from the baselines 
from which the breadth of the territorial sea of each country is measured. 

2. Where the same continental shelf is adjacent to the territories of 
two adjacent states, the boundary of the continental shelf shall be deter- 
mined by agreement between them. In the absence of agreement, and 
unless another boundary line is justified by special circumstances, the 
boundary shall be determined by application of the principle of equi- 
distance from the baselines from which the breadth of the territorial sea 
of each of the two countries is measured. 


Commentary 


(1) For the determination of the limits of the continental shelf the 
Commission adopted the same principles as for the Articles 12 and 14 
concerning the delimitation of the territorial sea. As in the case of the 
boundaries of the territorial sea, provision must be made for departures 
necessitated by any exceptional configuration of the coast, as well as the 
Presence of islands or of navigable channels. This case may arise fairly 
often, so that the rule adopted is fairly elastic. 

(2) There would be certain advantages in having the boundary lines 
marked on official large-scale charts. But as it is less important to users 
of such charts to have this information than to know the boundary of the 
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territorial sea, the Commission refrained from imposing any obligation 
in the matter. 


ARTICLE 73 


Any disputes that may arise between states concerning the interpreta- 
tion or application of Articles 67-72 shall be submitted to the Inter- 
national Court of Justice at the request of any of the parties, unless they 
agree on another method of peaceful settlement. 


Commentary 


(1) The text of the draft as adopted at the fifth session contained a 
general arbitration clause providing that any disputes which might arise 
between states concerning the interpretation or application of the articles 
should be submitted to arbitration at the request of any of the parties. 

(2) At its eighth session the Commission amended this article to provide 
that disputes should be settled by the parties by a method agreed between 
them. Failing such agreement, each of the parties would have the right 
to submit the dispute to the International Court of Justice. 

(3) The majority of the Commission considered that a clause providing 
for compulsory arbitration would not be of much practical value unless the 
Commission at the same time laid down the procedure to be followed, as 
in the case of disputes relating to conservation of the living resources of 
the sea. It was pointed out, however, that in the present context the 
disputes would not be of an extremely technical character as in the case 
of the conservation of the living resources of the sea. It was therefore 
considered that arbitration could be replaced by reference to the Inter- 
national Court of Justice. 

(4) The Commission did not agree with certain members who were op- 
posed to the insertion in the draft of a clause on compulsory arbitration or 
jurisdiction, on the ground that there was no reason to impose on states 
one only of the various means provided by existing international law, and 
particularly by Article 33 of the United Nations Charter, for the pacific 
settlement of international disputes. These members also pointed out that 
the insertion of such a clause would make the draft unacceptable to a great 
many states. The majority of the Commission nevertheless considered 
such a clause to be necessary. The articles on the continental shelf are 
the result of an attempt to reconcile the recognized principles of interna- 
tional law applicable to the régime of the high seas, with recognition of the 
rights of the coastal state over the continental shelf. Relying, as it must, 
on the continual necessity to assess the importance of the interests at stake 
on either side, this compromise solution must allow for some power of 
discretion. Thus, it will often be necessary to rely on a subjective assess- 
ment—with the resultant possibilities of disagreement—to determine 
whether, in the terms of Article 71, paragraph 1, the measures taken by the 
coastal state to explore and exploit the continental shelf result in ‘‘un- 
justifiable’ interference with navigation or fishing; whether, as is laid 
down in paragraph 2 of that article, the safety zones established by the 
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coastal state do not exceed a ‘‘reasonable’’ distance around the installation ; 
whether, in the terms of paragraph 5 of the article, a sea lane is ‘ 
nized’’ and whether it is ‘‘essential to international navigation’’; finally, 
whether the coastal state, when preventing the laying of submarine cables 
or pipelines, is really acting in the spirit of Article 70, which only au- 
thorizes such action when it comes within the scope of ‘‘reasonable’’ 
measures for the exploration and exploitation of the continental shelf. If 
it is not kept within the limits of respect for law and is not impartially 
complied with, the new régime of the continental shelf may endanger the 
higher principle of the freedom of the seas. Consequently, it seems es- 
sential that states which disagree concerning the exploration and ex- 
ploitation of the continental shelf should be required to submit any dispute 
arising on this subject to an impartial authority. For this reason the 
majority of the Commission thought it necessary to include the clause in 
question. It is incumbent on the parties to decide the manner in which 
they wish to settle their differences; if the parties are unable to reach 
agreement on the manner of settlement, however, either party may refer 
the matter to the International Court of Justice. 


*‘recog- 
recog 


CuaptTer III 


PROGRESS OF WORK ON OTHER SUBJECTS UNDER STUDY 
BY THE COMMISSION 


I. LAW OF TREATIES 

34. The special rapporteur for the law of treaties, Sir Gerald Fitz- 
maurice, submitted a report (A/CN.4/101) at the eighth session. Because 
of lack of time, the Commission was unable to enter upon a full discussion 
of the report; at its 368th to 370th meetings, however, it considered certain 
general questions placed before it by the special rapporteur regarding the 
form and scope of the codification envisaged in this field. The special 
rapporteur was requested to continue his work in the light of the debate. 


Il. STATE RESPONSIBILITY 


35. At its 370th to 373rd meetings the Commission considered the bases 
of discussion submitted by the special rapporteur, Mr. F. V. Garcia- 
Amador, in Chapter X of his report entitled ‘‘International Responsi- 
bility’? (A/CN.4/96). Without taking any decisions on the particular 
points, the Commission requested the special rapporteur to continue his 
work in the light of the views expressed by the members. 


Ill. CONSULAR INTERCOURSE AND IMMUNITIES 


36. At its 373rd and 374th meetings the Commission considered a num- 
ber of questions submitted in a paper by the special rapporteur, Mr. J. 
Zourek, with a view to obtaining the opinion of the members thereon for 
his guidance in the preparation of his report for the next session. The 
special rapporteur was requested to continue his work in the light of 
the debate. 
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CuHapTer IV 


OTHER DECISIONS OF THE COMMISSION 


I. QUESTION OF AMENDING ARTICLE 11 OF THE STATUTE 
OF THE COMMISSION 


37. By its resolution 986 (X) dated 3 December 1955 the General As- 
sembly invited the Commission to communicate its opinion concerning the 
question whether Article 11 of its Statute relating to the filling of casual 
vacancies in its membership should be modified in view of the fact that the 
term of office of the members had been increased from three to five years. 

38. Careful consideration was given by the Commission to a proposal to 
recommend to the General Assembly that Article 11 should be amended to 
provide that casual vacancies should be filled by the General Assembly 
instead of by the Commission itself as has been the case under the present 
wording of the article. The Commission decided not to adopt that pro- 
posal, for the reason, inter alia, that, as the General Assembly meets shortly 
after the session of the Commission, the filling of such vacancies by the 
General Assembly would be delayed with the result that the Commission 
would have to work for at least one session with the vacancy unfilled. 


II. PUBLICATION OF THE DOCUMENTS OF THE COMMISSION 


39. By its resolution 987 (X) dated 3 December 1955, the General 
Assembly gave instructions to the Secretary-General concerning the print- 


ing of the Commission’s documents and invited the Commission to express 
its views for the guidance of the Secretary-General regarding the selection 
and editing of the documents to be printed and also invited it, if necessary, 
to re-submit the question of the printing of the documents to the General 
Assembly. 

40. The matter was considered on the basis of a note prepared by the 
Secretariat (A/CN.4/L.67). 

41. The Commissinn does not deem it necessary to re-submit the question 
of the printing of the documents to the Assembly. 

42. The Commission recommends that the records and documents be 
published in the form of a year book, consisting of one or two volumes 
according to the size of the documentation of each session. With respect 
to presentation, it is proposed that the year book shall consist of three 
parts; namely: 

(a) Reports of special rapporteurs, communications from governments 
and memoranda and studies by the Secretariat (7.e., essentially documents 
issued in preparation of each session) ; 

(b) Summary records, including working documents issued during 
the session ; 

(c) The report on the work of the session. 

The Commission considers it indispensable that the report on each session 
be included in the year book, and also that the latter be provided with 


an index. 
43. The documents to be included shall be decided at the end of each 
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session by the Chairman, acting under the authority of the Commission, 
in consultation with the Secretary. 

44. The Commission suggests that the publication should be entitled: 
‘‘Year Book of the International Law Commission.’’ 

45. Regarding the publication of the documents of previous sessions 
the Commission would recommend that priority should be given to those 
sessions at which the law of the sea was discussed. 


Ill. CO-OPERATION WITH INTER-AMERICAN BODIES 


46. The Commission heard a statement of its Secretary introducing the 
report (A/CN.4/102) submitted by him to the Commission on the third 
meeting of the Inter-American Council of Jurists held in Mexico City 
from 17 January to 4 February 1956, which he attended in the capacity 
of an observer for the Commission. It also heard a statement by Mr. M. 
Canyes, representative of the Secretary-General of the Organization of 
American States. 

47. On the proposal of the Chairman, the Commission thereafter adopted 
the following resolution: 


International Law Commission, 

‘Recalling the resolutions adopted at its sixth and seventh sessions 
regarding co-operation with Inter-American bodies, 

‘‘Considering that the contacts established between the Commission 
and the Inter-American Council of Jurists through the participation of 
their respective secretaries in the sessions of these bodies should be 


continued, 

**1. Expresses its appreciation to the Secretary-General of the 
United Nations for sending the Secretary of the Commission to attend 
the third meeting of the Inter-American Council of Jurists; 

**2. Takes note of the report of the Secretary on that meeting; 

**3. Expresses its thanks to the Secretary-General of the Organiza- 
tion of American States for sending the Assistant Director of the 
Department of International Law of the Pan American Union to 
attend the eighth session of the Commission ; 

**4. Requests the Secretary-General of the United Nations to au- 
thorize the Secretary of the Commission to attend, in the capacity 
of an observer for the Commission, the fourth meeting of the Inter- 
American Council of Jurists to be held in Santiago, Chile, in 1958, 
and to report to the Commission at its following session.’’ 


IV. PRESENCE OF THE RAPPORTEUR AT THE ELEVENTH SESSION OF THE 
GENERAL ASSEMBLY 


48. On the proposal of the Chairman, the Commission decided that Mr. 
Frangois, the Rapporteur for the current session, who had been the special 
rapporteur on the régime of the high seas and the régime of the territorial 
sea since the beginning of the work of the Commission on those subjects, 
should attend the eleventh session of the General Assembly and furnish 
such information on the Commission’s draft on the law of the sea as 
might be required in connexion with the consideration of the matter by the 
Assembly. 
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V. DATE AND PLACE OF NEXT SESSION 


49. In accordance with the provisions of Article 12 of its Statute as 
amended by General Assembly resolution 984 (X) of 3 December 1955, 
the Commission decided to hold its next session at Geneva, Switzerland, 
for a period of ten weeks beginning on 23 April 1957. 

50. In view of the fact that most of the current session had to be devoted 
to the study of the law of the sea, in order to complete the Commission’s 
work on that subject in pursuance of General Assembly resolution 899 (IX) 
of 14 December 1954, the Commission considers that a ten weeks’ session 
is the minimum required to enable it to make substantial progress in the 
other five major items on its agenda. 

51. The aforementioned date for the beginning of its next session was 
fixed by the Commission in order to avoid overlapping with the summer 
session of the Economic and Social Council, as requested by General 
Assembly resolution 694 (VII) of 20 December 1952. For many reasons, 
the Commission, however, would prefer a later opening date for its sessions 
in the future and expresses the hope that its wishes in that respect will be 
taken into account when the programme of conferences at Headquarters 
and Geneva is to be reviewed. 
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